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BEFORE THE
SURFACE TRANSPORTATION BOARD

)
WESTERN COAL TRAFFIC )
LEAGUE — PETITION FOR ) Finance Docket No. 35506
DECLARATORY ORDER )

)

JOINT OPENING EVIDENCE AND ARGUMENT OF
THE WESTERN COAL TRAFFIC LEAGUE, AMERICAN PUBLIC POWER
ASSOCIATION, EDISON ELECTRIC INSTITUTE, NATIONAL ASSOCIATION
OF REGULATORY UTILITY COMMISSIONERS, NATIONAL RURAL
ELECTRIC COOPERATIVE ASSOCIATION, WESTERN FUELS
ASSOCIATION, INC., AND BASIN ELECTRIC POWER COOPERATIVE, INC.
The Western Coal Traffic League ("“WCTL™), American Public Power
Association ("APPA™), Edison Electric Institute ("EEI™), National Association of
Regulatory Utility Commissioners ("NARUC"), National Rural Electric Cooperative
Association ("NRECA™), Western Fuels Association, Inc. ("WFA™), and Basin Electric
Power Cooperative, Inc. (“Basin Electric™) (collectively “Coal Shippers/NARUC™)
present their Joint Opening Evidence and Argument.
PREFACE AND SUMMARY
This case raises a fundamental regulatory question: whether shippers that
are captive to BNSF Railway Company (“"BNSF™) should pay higher rail rates simply
because BNSF's ownership has changed hands. Where BNSF-captive shippers are

regulated electric utility coal shippers, there is a basic subsidiary question: whether

clectric utility consumers should have to pay higher electric utility bills simply because
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one of the world’s richest men decided to purchase a railroad. Coal Shippers/NARUC
submit the answer to both questions is a resounding “NO!™

Berkshire Hathaway Inc. (“Berkshire™) is a large holding company. Its
primary shareholder, chairman and chief executive officer is Warren Buffett. Mr. Buffett
is a legendarily astute investor and, as a direct result of his business acumen, is one of the
world’s richest men. In 2010, Mr. Buffet negotiated a deal that led to Berkshire's
purchase of BNSF for a total price of approximately $43 billion. Since that time, Mr.
Buffet has touted the high returns Berkshire is earning on its investment in BNSF.

Coal Shippers/NARUC commend Mr. Buffett on making a good deal for
himself and other Berkshire shareholders. We simply ask that this good fortune for the
new owners of BNSF does not directly translate into misfortune for captive BNSF
customers in the form of rates that are increased solely because the ownership of BNSF
changed hands.

When it acquired BNSF, Berkshire paid a substantial premium over the
railroad’s pre-acquisition book value, which for Surface Transportation Board ("STB™)
regulatory costing purposes approximates $8,100,000,000." Under the current regulatory
daisy chain, this $8,100,000,000 premium is included in BNSF's STB regulatory

accounts, which are then fed into BNSF's Annual R-1 report, which, unless the Board

' As discussed below, WCTL initially calculated the premium as equaling
$7.625.000,000. However, based on new information supplied by BNSF after this
calculation was made, the $7,625,000.000 figure has been revised upward to
$8,100,000.,000.



declares otherwise, will be used by the Board's staff to create BNSF's 2010 Uniform
Railroad Costing System ("URCS™) data set, which will then generate premium-infused,
increased variable costs, which will then be used to determine the Board’s regulatory
jurisdiction, as well as a captive shipper’s maximum rates.

Under current law, the Board has no jurisdiction over BNSF rates that are
less than 180% of BNSF's variable costs and, under current Board regulations, the Board
sets maximum rates at the greater of (i) 180% of BNSF's variable costs or (ii) a
maximum rate expressed as a revenue-to-variable cost ("R/VC™) ratio. The bottom line is
that any use of premium-infused variable costs automatically raises the rate levels that
trigger the Board's regulatory jurisdiction, and automatically increases the maximum
rates the Board can prescribe for captive shippers that remain subject to its jurisdiction.

It is fundamentally unfair for captive shipper rates to increase —
automatically — simply because Berkshire paid an acquisition premium to acquire BNSF.
This unfaimess is magnified for captive utility coal shippers. As this Board has
repeatedly recognized, increases in captive utility shippers’ coal transportation rates
ultimately are paid by electric consumers as part of their monthly electric bills. Captive
shippers, and their customers, should not have to pay more simply because Berkshire
paid a premium to purchase BNSF.

This fundamental unfairness is universally acknowledged. No state or
federal regulator permits the pass-through of acquisition premiums to consumers in

similar forms of transactions. Similarly, Members of Congress who have weighed-in on
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this issue have uniformly condemned the pass-through of the Berkshire premium to
captive shippers, as has the U.S. Department of Agriculture ("USDA™).

BNSF defends the premium. It argues that “precedent™ and Generally
Accepted Accounting Principles ("GAAP™) require the automatic pass-through of
premium-generated rate increases to its captive customers. Neither contention is correct.
Berkshire's acquisition of BNSF is materially different than past mergers that have come
before the Board. The Board has approved prior rail mergers involving premiums on
grounds that the mergers would inure to the shipping public’s benefit in the form of
reduced costs and rates (brought about by merger synergies). Unlike these transactions,
Berkshire's acquisition of BNSF brings about only premium-generated increased
regulatory costs and increased rates for captive shippers.

Nor does GAAP or any other accounting rule govern here. The Board is
charged with setting maximum reasonable rates and the Board’s current maximum rate
standards rely on costs in setting those rates. Costs used to develop maximum rates must
be calculated in a manner consistent with the overriding Congressional intent that the
Board exercise sound judgment and protect the public interest. As long recognized by
the courts, it is rates, not bookkeeping that [the Interstate Commerce Act] requires to be
reasonable, and there is no assurance . . . that reasonable accounting measures translate
automatically into reasonable rates.” Farmers Union Cent. Exch. v. FERC, 584 F.2d 408,

418 (D.C. Cir. 1978) ("Farmers Union I'’).



The STB clearly has the authority to protect the public interest in this case
by exercising its statutory authority to adjust BNSF's URCS variable costs to remove the
acquisition premium for purposes of determining and applying its maximum rate
jurisdiction over captive rail traffic. This action will ensure that captive BNSF
customers” rates will not be higher simply because Mr. Buffet decided that Berkshire
should acquire BNSF and pay an acquisition premium to do so. Also, removal of the
premium is not unfair to BNSF or its shareholders. They can continue to earn handsome
rewards from Mr. Buffet’s investment. It simply prevents unfairly gouging shippers who
have no choice but to utilize BNSF's services.

In this opening submission, Coal Shippers/NARUC present the argument of
Counsel in support of their request that the Board removal of the acquisition premium
from BNSF's 2010 URCS, along with verified statements (*V.S.”) by: Charles D. Gray,
Executive Director of NARUC; Dr. John W. Wilson, President of Wilson & Associates;
Dr. Robert E. Verrecchia, the Elizabeth F. Putzcl Professor of Accounting at the Wharton
School of the University of Pennsylvania; and a joint statement from Thomas D.
Crowley, President of L.E. Peabody & Associates, Inc. ("LEPA™) and Daniel L. Fapp,
Vice President of LEPA. Coal Shippers/NARUC also request that the Board remove the
premium from the investment base the Board utilizes to calculate BNSF's revenue

adequacy.



IDENTITY AND INTEREST

WCTL is a voluntary association, whose membership is comprised
exclusively of organizations that purchase and ship coal from origins west of the
Mississippi River. WCTL members collectively consume more than 170 million tons of
coal annually that is moved by rail. Its members include investor-owned electric utilities,
electric cooperatives, state power authorities, municipalities, and a non-profit fuel supply
cooperative.2

APPA is the national service organization representing the interests of over
2,000 municipal and other state- and locally-owned electric utilities in 49 states (all but
Hawaii). Collectively, public power utilities deliver electricity to one of every seven
electric consumers (approximately 46 million people), serving some of the nation’s
largest cities, but also many of its smallest towns. Over 40% of public power utilities
generate power from coal.

EEI is the association of U.S. shareholder-owned clectric utility companies.
EEI’s members serve 95 percent of the ultimate customers in the shareholder-owned

segment of the industry, and they represent approximately 70 percent of the U.S. electric

> WCTL's members are: Ameren Energy Fuels & Services, Arizona Electric
Power Cooperative. Inc., CLECO Corporation, Austin Energy (City of Austin, Texas),
CPS Energy. Entergy Services, Inc., Kansas City Power & Light Company, Lower
Colorado River Authority, MidAmerican Energy Company. Minnesota Power, Nebraska
Public Power District, Omaha Public Power District, Texas Municipal Power Agency,
Western Farmers Electric Cooperative, Western Fuels Association, Inc., Wisconsin
Public Service Corporation, and Xcel Encrgy.
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power industry. EEI's diverse membership includes utilities operating in all regions,
including in regions with Regional Transmission Organizations and Independent System
Operators, and companies supplying electricity at wholesale in all regions.

NARUC is the national organization of State commissions responsible for
economic and safety regulation of utilitiecs. NARUC members in the fifty States, the
District of Columbia, Puerto Rico, and the Virgin Islands have the obligation under State
law to ensure the establishment and maintenance of such energy utility services as may
be required by the public convenience and necessity, as well as ensuring such services are
provided at just and reasonable rates. NARUC is consistently recognized by Congress.
the Courts, and a host of federal agencies (including the Federal Energy Regulatory
Commission), as the proper entity to represent the collective interests of State utility
commissions.

NRECA is the national service organization for more than 900 not-for-
profit rural electric utilities that provide electric energy to approximatety 42 million
consumers in 47 states or 13 percent of the nation's population. Kilowatt-hour sales by
rural electric cooperatives account for approximately 11 percent of all electric energy
sold in the United States. NRECA members generate approximately 50 percent of the
electric energy they sell and purchase the remaining 50 percent from non-NRECA
members. The vast majority of NRECA members are not-for profit, consumer-owned
cooperatives. NRECA™s members also include approximately 65 generation and

transmission ("G&T™) cooperatives, which generate and transmit power to 668 of the 841
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distribution cooperatives. The G&Ts are owned by the distribution cooperatives they
serve. Remaining distribution cooperatives receive power directly from other generation
sources within the electric utility sector. Both distribution and G&T cooperatives were
formed to provide reliable electric service to their owner-members at the lowest
reasonable cost.

WFA is a non-profit fuel supply cooperative corporation headquartered in
Denver, Colorado. WFA's members consist of consumer-owned utilities, including rural
electric G&T cooperatives, municipal utilities and other public bodies. WFA exists to
assist its members in obtaining coal, and coal transportation.

Basin Electric is a non-profit, regional consumer-owned wholesale electric
G&T cooperative, headquartered in Bismarck, North Dakota. Basin Electric generates
and transmits electricity to 120 member rural electric systems in nine states. These
systems in turn distribute electricity to 1.8 million people. Basin Electric’s mission is to
provide cost-effective wholesale energy and related services to its members.

Coal Shippers/NARUC believe that it is fundamentally unfair for captive
shipper rates to increase — automatically — simply because Berkshire paid a premium to
acquire BNSF. Accordingly, Coal Shippers/NARUC have a strong interest in this

proceeding.



BACKGROUND
A, Berkshire’s Acquisition of BNSF
On February 12, 2010, Berkshire acquired BNSF for a total purchase price
of $42.919 billion. This price consisted of cash and stock consideration of $34.495

billion and $8.424 billion of assumed debt and liabilities:

Total Consideration Paid By Berkshire Hathaway For BNSF

(in millions)

1. Cash Paid as Merger Consideration S$15.874
Value of Berkshire Common Stock Issued as Merger
2, Consideration $10.577
3. Value of BNSF Stock Already Owned by Berkshire $7.678
4.  Other Consideration $366
5. Total Value of Moncy and Stock Consideration $34.495
6. Value of Debt and Liabilities Assumed By Berkshire $8.424
7. Total Purchase Price $42,919 i

Source for lines -4, and 6, Burhington Northern Santa Fe LLC 1Q 2010 10-Q. Page 9 and BNSF
Railway 1Q 2010 10-Q. Page 9
Line 5= L1tL2+L3+L4

Linc 7=L5il.6

See V.S. Crowley/Fapp at 4-5.

With its purchase, Berkshire acquired all of the outstanding shares of
BNSF's parent, Burlington Northern Santa Fe Corporation, which. following other
corporate maneuvers, was renamed Burlington Northern Santa Fe, LLC. BNSF is now a
wholly owned subsidiary of Burlington Northern Santa Fe, LLC. See BNSF Ann. Rep.
R-1at 9 (2010).

Berkshire’s acquisition has proven to be very remunerative for Berkshire's

shareholders, including Berkshire's primary shareholder, chairman and chief executive



officer, Mr. Warren Buffet. As Mr. Buffet explained in his letter to Berkshire
shareholders:
The highlight of 2010 was our acquisition of

Burlington Northern Santa Fe, a purchase that's working out

even better than I expected. It now appears that owning the

railroad will increase Berkshire's “normal™ earning power by

nearly 40% pre-tax and by well over 30% after-tax. Making

this purchase increased our share count by 6% and used $22

billion of cash. Since we've quickly replenished the cash, the

economics of this transaction have turned out very well.

Berkshire Hathaway Inc., 2010 Chairman’s Letter to Shareholders (Feb. 26, 2011)
(Berkshire 2010 Annual Report at 3).

These very good returns are not the product of any changes Berkshire made
in the management and operations of BNSF. Mr. Buffet simply followed his established
practice of buying very profitable companies, and letting the company’s executives
continue to manage the day-to-day operations of the acquired company. As Matt Rose,
BNSF's CEO succinctly put it: “[o]utside of no longer having a board of directors and no
longer having a publicly traded company . . . the operation itself has not seen any
difference whatsoever.” The Wall Street Transcripts, Feb. 22, 2011 available at
http://www.twst.com/yagoo/als60O9MATTH REW |.html.

B. Acquisition Accounting

Berkshire used the acquisition method to account for its purchase of BNSF

in its filings with the Securities and Exchange Commission. BNSF followed suit in its

post-acquisition regulatory accounting and reporting with the STB. As explained by

BNSF, [u]nder the acquisition method, the basis of accounting totaling $42,919 million
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was pushed down and allocated to the underlying tangible and intangible assets acquired
and liabilities assumed based on their respective fair values, with the remainder of
$14,803 million allocated to goodwill (included in other assets).” BNSF Ann. Rep. R-1
at 9 (2010).

Application of this method produced a post-acquisition book value for

BNSF equal to $64.983 billion:

BNSF’s R-1 2010, Schedule 200 — Comparative Statement of Financial Position

Assels Liabilities and net assets acquired
Accounts payable, Taxes accrued and

Cash S 14 Other current liabilities $2.197
Equipment obligations and other long-

Accounts rcceivable 829 term debt due within one year 342

Materials and supplies 629 Long-term debt 2326

Working fund prepayments

deferred Income tax debits 202 Accumulated deferred income tax credits 13,696

Other long-term liabilities and dcferred

Other current asscts 272 credits 4341

Property and equipment 45.666 Retained Earnings 42919

Other assels 16.735 Intercompany note receivable (83R)

Other deferred debats 636 Unappropriated Retained Eamings 42,081

Total assets $ 64.983 Total liabilitics and net assets acquired $ 64,983

See V.S. Crowley/Fapp at 3-5.
C.  The Acquisition Premium
The Board has defined an acquisition premium as “the difference between
the book value and the purchase price of [acquired] properties.” CSX Corp. — Control &
Operating Leases/Agreements — Conrail Inc., 3 S.T.B. 196, 261 n.93 (1998) (~Conrail™).
Using this definition, BNSF paid an acquisition premium of $12.646 billion, which
equals the difference between the net purchase price of the acquired properties (at fair

market value) of $46.584 billion minus the pre-acquisition book value of the acquired
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properties of $33.938 billion. See BNSF Ann. Rep. R-1 (2010) (Acquisition Premium =
Sch. 330 Gross Investment - Sch. 335 Accumulated Depreciation).

However, for purposes of developing URCS variable investment costs, and
for purposes of determining carrier revenue adequacy, the Board develops a current cost
of capital return on a carrier’s net investment base. This net investment base is calculated
using the following formula: net investment base = gross investment - accumulated
depreciation - working capital - deferred taxes. See V.S. Crowley/Fapp at 8 and Op.
workpaper: “Impact of acquisition on BNSF URCS accounts.xls™.

In its May 2, 2011 Petition for a Declaratory Order (“WCTL Petition™),
WCTL applied this formula to the pertinent BNSF inputs as they existed before and after
the Berkshire acquisition and demonstrated that, left unchecked, the Berkshire acquisition
of BNSF would produce a $7.625 billion write-up in BNSF's net investment base and

would decrease BNSF's annual depreciation charges by $49 million:



SUMMARY OF IMPACT OF BERKSHIRE HATIIAWAY
ACQUISITION OF BNSF ON URCS ACCOUNTS AND -2010
Amount (in millions)
As Reported Excludin .
liem n 2010 R.| Acqusition Conts Difference

1. Gross Investment - End of Year

(Schedule 330)

a. Road Property $40,832 $36.692 $4.140

b. Equipment $6,176 $8.,998 -$2.822

c. Construction Work in Progress $528 $534 -$6

d. Total $47.536 $46.224 $1.312
2. Accumulated Depreciation - End of

Year (Schedule 335)

a. Road Property $534 $8.837 -58.303

b. Equipment $50R $3.539 -$3.031

c. Total $1,042 $12.376 -S11.334
3. Working Capital (Schedule 245, L28) $663 $663 S0
4. Deferred Taxes (Schedule 200, 1L.49) $14.52R $9.507 $5.021
5. Net Investment For URCS 32,629 $25,004 $7,625
6. Annual Depreciation

a. Road Property $1.048 $1,067 -$19

b. Equipment $685 $715 -$30

¢. Total $1.733 $1,782 -$49
Sources: BNSF 2010 R-1 Schedules 330, 332, 335,412, 415, and 450

See WCTL Petition at Attachment No. 2.

WCTL noted in its Petition that its write-up and annual depreciation

calculations were based on public information available to it as of the filing date of the
Petition (May 2, 2011). WCTL requested that the Board order BNSF to produce the non-
publicly available “workpapers supporting BNSF's write-up and depreciation
calculations.” WCTL Petition at 9. The Board granted this request.” and BNSF provided

responsive workpapers on October 4, 2011 and October 17, 2011. BNSF designated

* See Western Coal Traffic League — Petition for Declaratory Order — Motion for
Protective Order, Finance Docket No. 35506 (STB served Sept. 28, 2011), at 2.
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these workpapers as highly confidential under the governing protective order in this
proceeding.

Crowley/Fapp have reviewed BNSF's workpapers., and based on that
review, they now demonstrate that, left unchecked, BNSF’s net investment base will
increase by $8.1 billion, and BNSF's annual depreciation charges will decrease by $128
million, as a result of the Berkshire acquisition. See V.S. Crowley/Fapp at 6. For ease
of citation, Coal Shippers/NARUC will refer to this $8.1 billion net asset write-up figure
as the “premium” or “acquisition premium.”

D. Potential Impact of the Acquisition Premium

Unless the Board acts, the acquisition premium will directly impact the
Board’s calculation of BNSF's URCS costs, starting in 2010. The $8.1 billion acquisition
premium is recorded in BNSF's regulatory accounts, and in its 2010 Annual Report R-1,
and unless the Board otherwise directs, its staff will input the $8.1 billion premium into
BNSF's 2010 URCS, as well as the incrcased annual depreciation charges associated
with the new investment base. This result, if the Board permits it, will have very adverse
impacts for captive shippers:

1. Jurisdictional Threshold

The STB possesses jurisdiction to regulate the maximum rates on common

carrier rail traffic over which the defendant carrier exerts “market dominance.” 49

* Coal Shippers’/NARUC cannot reproduce these calculations in the format shown
above due to BNSI s designation of the changed inputs as Highly Confidential.
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U.S.C. §§ 10701(d)(1), 10707(c). Congress has established a conclusive presumption
that a defendant carrier lacks market dominance in cases where the carrier demonstrates
that the R/VC ratio on the issue traffic “is less than 180 percent.” 49 U.S.C. §
10707(d)(1)(A).

The Board calculates variable costs for jurisdictional purposes using URCS
costs. [f the BNSF acquisition premium is included in BNSF’s 2010 URCS, the total
variable costs will increase, as will the resulting jurisdictional threshold (variable costs x
1.80). For example, on a typical coal movement of 1,000 miles, the jurisdictional
threshold will increase by $0.58 per ton. V.S. Crowley/Fapp at Exh. 4, p. 1. On a typical
1200 mile grain movement, the jurisdictional threshold will increase by $ 0.40 per ton.
Id. at Exh. 4, p. 2.}

The increase in the jurisdictional threshold will mean fewer captive BNSF
shippers will be able to invoke the Board's regulatory jurisdiction. Crowley/Fapp
estimate that many BNSF shippers will lose their right to seek redress at thc Board if the
Board includes the acquisition premium in BNSF's URCS. V.S. Crowley/Fapp at 10.

2. Maximum Rates

In all rail rate cases litigated since 1985 under the Board's large rate case
procedures, the Board has set maximum rates at the greater of the jurisdictional threshold

or the stand-alone costs ("SAC™) for the movement. In Major Issues, the Board adopted

> If the impact of the Berkshire acquisition of BNSF on the URCS industry
average cost of capital is considered, the actual per ton premium generated increase for
both movements is S0.88 per ton. See id. Exh. 4, pp. 1-2.
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a new Maximum Mark-up Methodology ("“MMM™) which, as subsequently implemented
by the Board, sets maximum SAC rates at prescribed R/VC ratios. Major Issues in Rail
Rate Cases, STB Ex Parte No. 657 (Sub-No. 1) (STB served Oct. 30, 2006) (“Major
Issues™). Thus, following Major Issues, both maximum rate metrics — the jurisdictional
threshold and SAC, are set using R/VC ratios.

Inclusion of the acquisition premium decreases the rate relief available to
shippers litigating large rate cases against BNSF. For example, in 2009, the Board
prescribed maximum MMM R/VC ratios on WFA/Basin Electric’s coal traffic moving
from the Power River Basin of Wyoming to the Laramie River Station, situated near
Wheatland, Wyoming. The maximum MMM R/VC ratio on this traffic in 2011 is 246%.
Crowley/Fapp estimate that payments under WFA/Basin Electric’s rate prescription will
increase by approximately $1.9 million annually, and by approximately $25.2 million
over the remaining life of the rate prescription, due to the inclusion of the acquisition
premium in BNSF's URCS.’

Premium-generated maximum rate increases are not limited to captive
shippers pursuing large SAC cases before the Board. The Board also sets maximum
relief in mid-size Simplified SAC cases, as well as in small cases decided under its Three
Benchmark test, at the greater of the jurisdictional threshold or the maximum R/VC ratios

determined under its Simplified SAC and Three Benchmark tests. Inclusion of the

® If acquisition premium related cost of capital impacts are included, the impact on
WFA/Basin Electric increases to $31.5 million over the remaining life of the rate
prescription.

-16 -



acquisition premium in BNSF's URCS will decrease the amount of rate relief available to
all shippers in all maximum rate cases brought before the Board — large, medium, and
small. V.S. Crowley/Fapp at 21-24.

3. Commercial Negotiations

The Board has encouraged shippers and carriers to utilize the Board's
maximum rate standards to resolve rate disputes through commercial negotiation.
Captive shippers frequently invoke the Board's standards in their commercial
negotiations with their rail carriers. Premium-infused increases in BNSF"s variable costs
not only impact litigation, they also impact commercial negotiations, since the maximum
rate floors used in these negotiations increase just as they would in actual litigations
between BNSF and its shippers. /d. at 25-26.

4. Revenue Adequacy

Congress has directed the Board to make annual determinations of each
major railroad’s “revenue adequacy™ (49 U.S.C. § 10704(a)(3)). and the Board does $0."
The Board currently makes these determinations by comparing each major railroad’s

annual rate of return on its net investment to the industry average cost of capital

7 See. e.g., R.R. Revenue Adequacv—2009 Determination, STB Ex Parte No. 552
(Sub-No. 14) (STB served Nov. 10, 2010) at 1 and App. B. ("Revenite Adequacv—2009")
R.R. Revenue Adequacy — 2008 Determination, STB Ex Parte No. 552 (Sub-No. 13)
(STB served Oct. 26, 2009): R.R. Revenue Adequacy — 2007 Determination, STB Ex
Parte No. 552 (Sub-No. 12) (STB served Sept. 26, 2008); R.R. Revenue Adequacy — 2006
Determination. STB Ex Parte No. 552 (Sub-No. 11) (STB served May 6, 2008)
("Revenue Adequacv—20067) ; R.R. Revenue Adequacy — 2005 Determination, STB Ex
Parte No. 552 (Sub-No. 10) (STB served Oct. 23, 2006). R.R. Revenite Adequacy —2004
Determination, STB Ex Parte No. 552 (Sub-No. 9) (STB served Nov. 23, 2005).
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calculated by the Board for that year." If the carrier’s rate of return is equal to or greater
than the industry average cost of capital, it is deemed revenue adequate; if the carrier
earns less than the industry average cost of capital, it is deemed revenue inadequate.’

The Board recently found that the industry average cost of capital in 2010
equaled 11.03%.'" 1f BNSF's rate of return on its 2010 net investment is calculated
without the addition of the acquisition premium, it equals 9.22%. Crowley/Fapp at 24. If
the acquisition premium is excluded, BNSF's rate of return on its 2010 net investment
equals 10.05%. Id. Thus, inclusion of the acquisition premium moves BNSF further
away from a Board determination that the carrier is “revenue adequate.”

The Board’s revenue adequacy determinations play a central role in the
application of the Board's “revenue adequacy™ constraint in large rate cases. See Coal
Rate Guidelines. Nationwide, 1 1.C.C.2d 520, 535 (1985) ("Coal Rate Guidelines™). This
constraint calls for moderation of rail rates charged by revenue adequate carriers. To

date, however, this constraint has never been applied by the Board to provide any rate

% See Standards for R.R. Revenue Adequacy, 364 1.C.C. 803 (1981), as modified,
Standards for R.R. Revenue Adequacy., 3 1.C.C. 2d 261 (1986), and Supplemental
Reporting of Consolidated Info. for Revenue Adequacy Purposes, 5 1.C.C. 2d 65 (198R8).
Revenue adequacy is determined by a “mechanical™ process, whereby the railroad’s
adjusted net railway operating income is compared with its tax adjusted net investment
base to develop a tax adjusted return on investment. See, e.g., Revenue Adequacy—2009
at | and App. B.

°Id.

' See Railroad Cost of Capital—2010), STB Ex Parte No. 558 (Sub-No. 14) (STB
served Oct. 3,2011) at 2.
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relief to captive rail shippers. Inclusion of the acquisition premium makes it even less
likely that a shipper will ever be able to invoke this constraint in a case involving BNSF.

The Board's revenue adequacy determinations also play an important role
in setting maximum R/VC ratios in small rate cases using the Board's Three Benchmark
method. One input in determining the maximum Three Benchmark R/VC ratio is the
Revenue Shortfall Allocation Method ("RSAM™) ratio. V.S. Crowley/Fapp at 23-24.
This metric measures the average markup over variable cost that the defendant railroad
would need to charge all of its traffic priced above an R/VC ratio of 180% in order for the
railroad to be deemed revenue adequate under the Board's standards. Inclusion of the
acquisition premium in the revenue adequacy calculation increases RSAM by increasing
the revenues BNSF needs to collect to be deemed revenue adequate, and increases the
resulting maximum R/VC ratios set under the Three Benchmark Method. /d. at 24.

E. Congressional Concern

On March 22, 2011, ten United States Senators sent a letter to the STB
expressing their concern about the potential inclusion of the Berkshire acquisition
premium in BNSF's regulatory rate base (“Franken Letter”). The ten Senators are Al
Franken, David Vitter, Tom Harkin, Herb Kohl, Tim Johnson, Mary L. Landrieu, Mark
L. Pryor, Michael B. Enzi, Amy Klobuchar. and Jon Tester. Among the concerns raised
by the Senators in their joint letter were the following:

e “Berkshire Hathaway recently acquired BNSF Railway for

approximatcly $7.3 billion over the company’s book value.
Allowing this and future acquisition premiums to be included
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in a railroad’s regulatory rate base raises serious concern for
captive rail customers.”™ /d. at 1.

e "[W]e are troubled by the STB"s practice of permitting the
inclusion of acquisition premiums in its evaluation of a
railroad’s revenue adequacy. . .. We urge you to consider
returning to [a predecessor cost] model.”™ /d.

e “[Bly including an acquisition premium in the capital asset
base, a railroad is able to inflate artificially the revenue-to-
variable cost ratio of 180 percent that is required by statute
for a shipper to bring a rate dispute before the STB. ... If the
purchase of a railroad includes an acquisition premium over
book value and the railroad is allowed to revalue its property
and equipment costs upward to reflect that premium, then the
variable cost calculation will increase and the likelihood that
shippers will be able to show that rates exceed 180 percent of
variable costs will decrease. We do not think this is what
Congress intended when it established this threshold.™ /d.

e “Unlike other railroad mergers, the Berkshire/BNSF
transaction did not involve the merger of two railroads, and
hence there can be no hope that this transaction will increase
rail efficiencies that might justify the premium paid. . . .
Furthermore, Berkshire Hathaway's acquisition of BNSF was
not subject to pre-approval by the STB, and thus the possible
impact of the acquisition premium on the railroad industry,
shippers, and the economy has not yet been subject to any
prior Board review proceedings.™

e “We also understand that no other federal regulatory

agency allows this practice [inclusion of acquisition

premiums in regulated rate bases in comparable cases].”
The Senators urged the Board to “initiate a proceeding™ to address their concerns.

On April 11, 2011, Senator John Thune wrote a letter to the Board where he
expressed concerns similar to those raised in the Franken Letter. In his letter, Senator

Thune observed that inclusion of the acquisition premium Berkshire paid to acquire
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BNSF “could factor into BNSF"s asset base, and, in turn, impact STB calculations used
to review and set certain rail rates.” /d. at 1 (“Thune Letter™).

Senator Thune also addressed specifically the prescribed maximum rates
paid by WFA/Basin Electric, concluding that “Western Fuels and Basin Electric should
not be subject to higher rates than they would have been in the absence of the BNSF
acquisition by Berkshire™:

In 2009, Basin Electric and Western Fuels won an estimated
$345 million judgment against BNSF for rate relief on the
over 8 million tons of coal hauled annually from the Powder
River Basin of Wyoming. As part of the judgment, the
shippers were . . . granted capped rates for the next 16 years.
These capped rates are calculated using the same variable cost
model that could be influenced by a write up in the value of
BNSF assets due to the purchase premium. Given that there
is well over $200 million at stake in the form of future rate
calculations, I believe this issue should be examined closely
by the STB. Simply put, Western Fuels and Basin Electric
should not be subject to higher rates than they would have
been in the absence of the BNSF acquisition by Berkshire.
Id at2.

F. These Proceedings

On May 2, 2011, WCTL filed its Petition asking that the Board institute a
declaratory order proceeding to resolve the dispute concerning the proper regulatory
treatment of the Berkshire acquisition premium, and, at the conclusion of that proceeding,
to issue an order declaring that it will adjust BNSF's URCS, starting in 2010, to exclude
the premium.

Thereafter, APPA, NRECA. EEI, NARUC, The National Industrial

Transportation League. and Consumers United for Rail Equity submitted letters to the
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STB supporting WCTL's request to institute a declaratory order proceeding, as did the
USDA and Senator Amy Klobuchar.

In its letter dated June 20, 2011, USDA emphasized the consumer interests
at stake in this proceeding;:

The Board’s current procedures allow railroad acquisition/
merger premiums to be passed through to railroad customers.
The Board's current procedures unfavorably impact rail rates
paid by utilities serving rural areas, resulting in higher rates
for electricity than would otherwise be the case. These higher
electricity rates increase farm production costs and reduce the
economic vitality of rural areas. .. . [T]he Board's current
policies regarding railroad acquisition/merger premiums
result in higher rail rates for grain and oilseed shippers,
particularly for those distant from barge transportation and
are thereby most reliant upon rail services.

Id. at | ("USDA Letter™). Senator Klobuchar's letter (dated Sept. 13, 2011) also
highlights the fundamental consumer interests raised by any pass through of acquisition
premiums to BNSF shippers:

BNSF is one of the largest railroads in the nation, and is the

primary rail provider in my state of Minnesota. Ultilities,

farmers and ranchers, ethanol producers, and manufacturers

may be harmed significantly, and their negotiating position

with BNSF diminished if the premium is allowed to stand. [

urge you to promptly give full and fair consideration to

[WCTL s] petition.
Id. at 1 ("Klobuchar Letter™).

On May 23, 2011, BNSF filed a reply ("BNSF Reply”) to WCTL's
Petition. In its Reply. BNSF asked the Board to deny WCTL's Petition. /d. at 1-2.

Alternatively, if the Board decided to institute a declaratory order proceeding, BNSF



asked that the proceeding be expanded to address the inclusion of the acquisition
premium in the Board’s annual determinations of BNSF's revenue adequacy.

In its decision served on September 28, 2011, the Board initiated a
declaratory order proceeding “to resolve the controversies raised by WCTL and BNSF.™
ld. at 2. The Board directed WCTL, BNSF, and other interested members of the public.
to ~address the effect of the subject net investment base write-up on the annual URCS
and revenue adequacy determinations beginning in the year 2010.™ /d. at 2-3. The
procedural schedule adopted by the Board calls for the parties of record to submit

opening evidence and argument on October 28, 2011.

ARGUMENT

Coal Shippers/NARUC respectfully request that the Board resolve the
dispute between WCTL and BNSF by (i) removing the acquisition premium from
BNSF's URCS costs, starting with BNSF's 2010 URCS, and (ii) by removing the
premium from BNSF’s rate base for revenue adequacy purposes, starting with the
Board’s 2010 annual revenue adequacy determination.

Granting this relief is consistent with basic notions of regulatory fairness,
and basic principles of rate regulation employed by all other federal and state regulators.
Granting this relief also does not single BNSF out for disparate treatment. Berkshire's
acquisition of BNSF differs significantly from prior acquisitions the Board has

considered. Unlike prior mergers, Berkshire's acquisition of BNSF was not one



approved by the Board, involves a far larger premium than those involved in prior
mergers, and involves no synergies that can offset acquisition premiums.
I.

IT IS FUNDAMENTALLY UNFAIR FOR CAPTIVE BNSF CUSTOMERS’
RATES TO INCREASE SIMPLY BECAUSE BERKSHIRE PAID A $8.1 BILLION
PREMIUM TO ACQUIRE BNSF

The Board should remove the acquisition premium from BNSF's URCS
because it is fundamentally unfair for captive shipper’s rates to increase due solely to
BNSF"s change in ownership. No other public regulator would permit this result, and
neither should the Board.

A. Captive BNSF Customers Should Not Pay Higher Rates for the Same

Rail Service

One of the first principles of utility rate regulation is that "a mere change in
ownership should not result in an increase in the rate for service if the basic service
rendered itself remains unchanged.” Williston Pipeline Co.,21 FERC § 61,260, 61.634
(1982) (internal citation omitted), aff 'd on this point sub nom. Farmers Union Cent.
Exch. v. FERC, 734 F.2d 1486, 1527-28 (D.C. Cir. 1984) (Farmers Union II); V .S.
Wilson at 15 (Public utility regulators have consistently held that a mere change in
ownership without any changes in basic scrvice should not result in an increase in
rates ....").

The rationale for this rule is simple and straightforward: customers should

not have to pay higher rates as a result of a transaction over which they had no control
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and from which they do not benefit. See V.S. Wilson at 16 (“Where a transaction is an
acquisition ... without any change in basic management, operations, or service, there is
no possibility of public benefits, and thus no legitimate justification for inclusion of the
premium in the rate base.™)

Berkshire's acquisition of BNSF constitutes a classic example of a “change
in ownership . . . [where] the basic service rendered itself remains unchanged.” Williston
Pipeline Co. at § 6,634. As BNSF's top management has repeatedly emphasized:

e The BNSF acquisition resulted in no notable
changes to BNSF employees. See BNSF Conference Call
with Employees, Statement of Matt Rose — Chairman,
President and CEO (SEC Form 425, filed Nov. 9, 2009)
("The reality is that the way Berkshire manages their assets,
there's going to be very little change to employees. And
that’s by design. The last thing Warren Buffett would do is
buy a company and then want to see a bunch of changes to
the leadership team and to the employees who have delivered
the types of results of what he’s buying it for.™)

e The BNSF acquisition resulted in no changes to
corporate management or structure. See id. ("'l recognize
up front that everybody's going to be asking things like,
‘What does this mean to our corporate office?” “What does it
mean about the name change, the color of the locomotives?”
Those are all things classical merger-type issues that we've
dealt with in the Burlington Northern to Santa Fe and in the
failed CN merger. Where's the hcadquarters going to be?
None of those issues are associated with this acquisition. The
big difference is that we're going to be a wholly owned
subsidiary of Berkshire Hathaway, which is a publicly traded
company. That is going to be a little different for certain
people, but for the vast majority of people it’s going to be the
same as you werc yesterday, the same as you'll be
tomorrow.™)



e The BNSF acquisition resulted in no changes in
BNSF operations, service, or customer relations. See
Letter from John Lanigan, Executive Vice President and
Chief Marketing Officer, to All BNSF Customers on
BNSF/Berkshire Hathaway Transaction (dated Nov. 4, 2009)
(SEC Form 425, filed Nov. 4, 2009) ( ""[Customers] will not
see any changes in the weeks and months ahead. Our
leadership will remain in place and focused on providing
value to our customers. We will continue our efforts to
provide you with the same outstanding service you have come
to expect from BNSF. Your day-to-day contacts and the way
we interact with you will not change. We will continue to
work with other railroads as we always have to provide
interline services. In other words, you should expect business
as usual.

Berkshire’s hands-off approach to BNSF was by design. See, e.g., Voice
Message from BNSF CEO Matt Rose to Employees (dated Nov. 6, 2009) (SEC Form
425, filed Nov. 6, 2009) (~Berkshire has a tremendous track record of buying well-run,
well-maintained companies and leaving them alone in order for them to fulfill their
mission™). Similarly, Mr. Buffet stated in an interview:

[Q]: [W]ill Berkshire directly be involved in the management
of BNSF, and will the management structure change?

[Warren Buffet]: No, it won’t. It’s very simple. We've got
20 people in Omaha, and there isn’t one of them that knows
how to run a railroad.

[Q]: Alright, next question. Will this transaction impact
employment levels positively or negatively?

[Warren Buffet]: Well, I don’t think it changes anything,
really, in that respect. . . . [N]othing in our ownership really
has any effect on employment.



[Q] Okay. ... How do you balance negotiating fair wages,

health care, and a good work environment with Berkshire

Hathaway earnings?

[Warren Buffet]: Well, you'll do it just like you've managed

it in terms of BNSF earnings. And there will be no

involvement by me or anybody else in Omaha in terms of

labor or in terms of purchasing or in terms of what

locomotives you buy, anything of the sort. It's — we bought it

because it was well-managed. If ... we had to bring

management to BNSF, both of us would have been in trouble.

BNSF Video News, Interview with Warren Buffett, Interviewer: Matt Rose (Dec. 3,
2009) (SEC Form 425, filed Dec. 21, 2009).

Since Berkshire's acquisition of BNSF is clearly one where ownership has
changed, but service has not, BNSF"s captive shippers should not be required to pay
higher rates. Indeed, Berkshire itself has recognized, and abided by, this very principle.
In 2006, Berkshire acquired Pacificorp, a regulated utility, through another Berkshire
subsidiary. In seeking regulatory approval for this acquisition, Berkshire's subsidiary
stipulated that it would not seek a recovery of an acquisition premium becausc the
acquisition would not change Pacificorp’s basic services:

[Berkshire's subsidiary] recognizes the inability to earn a

regulated return on the acquisition premium is simply the

price paid by shareholders for the opportunity to earn a

regulated return on the remainder — the book value or original

cost (less depreciation) for ratemaking purposes.

V.S. Wilson at 16-17 (citation omitted). Unfortunately, Berkshire and BNSF decided not

to make a similar stipulation in this proceeding



B. No Regulator Would Allow the Acquisition
Premium to Be Included In BNSF’s URCS

Public utility regulators consistently deny requests for inclusion of
acquisition premiums in regulated utility rate bases. V.S. Wilson at 10-12; V.S.
Crowley/Fapp at 32-34. These denials come about for several reasons, all of which are
rooted in principles of fundamental faimess to utility ratepayers. They include denying
recovery where there is no change in service (discussed above), denial of recovery
because it is unfair to require ratepayers to pay for the same asset twice (once at original
cost and again at the acquisition cost)'', and denial of recovery where circularity
problems may exist (acquirers pay artificially inflated prices for assets in hopes of
recovering inflated returns from ratepayers). V.S. Wilson at 5-20.

Some regulators do recognize a “benefits exception™ to this general rule.
As Dr. Wilson explains, "in some (but not all) public utility merger or acquisition cases
in which it was shown that the merger or acquisition would produce economies in the

provision of public utility service that would have not been possible but for the

"' This double payment frequently involves double recovery of inflation-based rate
increases since in most regulatory settings, including the STB, a nominal cost of capital
(which includes an inflation recovery component) is applied to an original cost rate base
(which does not) to determine permitted returns to be charged ratepayers. If thc same
assets are written up to fair market value (which reflects inflation), and, a nominal cost of
capital is again applied to that asset base, "double compensation for inflation™ occurs
because inflation is captured twice — “once by . . . including the risk of inflation in the
[rate of return] component of rates and again by including inflated property value in an
acquisition premium adder to [the] rate base.” V.S. Wilson at 13-14.
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transaction, public utility regulators have allowed the recovery through rates of a
corresponding amount of any acquisition premium.” /d. at 22.

No public utility regulator would allow the inclusion of the Berkshire
premium in a regulated rate base on the facts of this case. /d. at 4. Any such inclusion is
fundamentally unfair because it requires captive BNSF customers to pay higher rates for
same service, forces them to pay twice for the same assets, and offers absolutely no
offsetting benefits. The Board should follow suit here.

In some past cases, the Board has held that acquisition premium principles
developed in rate regulation of entities other than railroads is inapposite to the STB's
regulation of railroads because a “circularity™ problem does not exist for regulated
railroads. See Conrail,3 S.T.B. at 262. According to the Board. no one would buy a
railroad at an inflated price in hopes of earning inflated returns because most rail rates are
not subject to rail regulation. /d. The Board should reconsider this position for four
reasons.

First, circularity is simply one example of the larger principle at stake:
fairess to ratepayers. Public utility regulators frequently deny pass-through of premiums
to ratepayers in arms-length transactions where the acquirer pays a reasonable — not
inflated — price for a utility and no “circularity™ exits in the form of regulatory gaming.
V.S. Wilson at 9-10, 15-17; Farmers Union 11, 734 F.2d at 1528 n.78 (rejecting the
argument that FERC was required to include an acquisition premium in an oil pipeline

company's rate base “if assets were purchased in good faith and at arms-length™). In
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such cases, premium recovery is denied for other reasons: there is no change in service,
there are no offsetting benefits, or there are concerns about double payments.

Second, as Dr. Wilson demonstrates, the fairness principles underlying the
premium exclusions do not require “total circularity:”

While the ability to include acquisition premiums in
rate base would . . . be less likely to cause spiraling asset
acquisition prices in industries where most consumers are
protected by competition, it would, nonetheless, still cause an
unwarranted increase in the valire of the acquired company,
creating a circularity problem. It would also result in
unwarranted rate base and rail rate increases for captive
shippers paying regulated rates. In other words, there does
not need to be total circularity in order for ratemaking to be
tainted by an acquisition premium. This is not about
incentives to pay inflated prices, or whether Berkshire was
incented to pay more in the hopes of achieving higher rates of
return. Berkshire’s incentives or motivations should not
matter. It is enough that a portion of a carrier’s traffic is
affected (its captive traffic), because to allow the premium
pass through would be unreasonable and result in excessive
rates for those consumers whose rates are rate base regulated
because of an inflated asset value.

V. S. Wilson at 19-20.

Third, as Crowley/Fapp demonstrate “the value of today’s railroads is
greatly dependent upon regulatory issues.” V.S. Crowley/Fapp at 37. The Board need
look no further than the many statements emanating from the Association of American
Railroads ("AAR™), and senior railroad executives, for proof of this fact. The AAR, and
senior railroad officials, are constantly asserting that the STB's regulatory policies can

and do impact the market value of large railroads. See id. at 38-39.
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Fourth, the Board's assertions concerning circularity have in fact been
dicta in all recent large merger cases. As discussed below, the STB has been approving
the pass-through of merger premiums by applying its version of the ““public benefits™
exception. In Conrail, the Board held that that merger cost reductions in that case
would offset merger acquisition premiums (id., 3 S.T.B. at 263), and the same holds true
in other major mergers the Board has approved. See V.S. Crowley/Fapp at 28-30. The
Board can and should apply the same public benefits test in this case, but, since there are
no public benefits, reach a different conclusion: exclude the $8.1 billion premium from
BNSF's URCS.

C. Public Officials Are Calling On the Board to Do the Right

Thing: Exclude the Premium From BNSF’s URCS

The potential inclusion of the $8.1 billion premium in BNSF’s URCS has
generated a firestorm of public concern. To date, eleven United States Senators, the
USDA, and NARUC have wcighed in and made their views clcar.

Ten United States Senators signed on to the Franken Letter. These
Senators have “serious concern[s]™ about the Board's inclusion of the Berkshire premium
in BNSF’s regulatory rate base and urged the Board to “consider returning to |a
predecessor cost] basis.” /d. The reason the Senators took this position is clear: they
jointly believe that it is manifestly unfair for captive rail shippers rates to increase, and
the Board's regulatory jurisdiction to decrease, simply because Berkshire paid a premium

to acquire BNSF. /d.

231 -



Senator John Thune wrote his own letter to the Board expressing his
concerns that the Berkshire premium “could factor into BNSF's asset base, and, in tumn,
impact STB calculations used to review and set certain rail rates.” Thune Letter at 1.
Senator Thune requested that the Board exclude the premium in calculating the maximum
rates the Board has prescribed to apply on the rail traffic of one of his constituents (Basin
Electric) because Basin Electric “should not be subject to higher rates than they would
have been in the absence of the BNSF acquisition by Berkshire.” Id. at 2.

Senator Amy Klobuchar recently wrote a letter to the Board expressing
concemns that “[u]tilities, farmers and ranchers, ethanol producers, and manufacturers
may be harmed significantly, and their negotiating position with BNSF diminished,” if
the premium is allowed to be included in BNSF’s regulatory rate base. See Klobuchar
Letter at 1.

The USDA wrote a letter to the Board earlier this year concerning the
Berkshire premium. USDA expressed its grave concerns over the impact of passing this
premium through to captive BNSF customers would have both in the form of “higher
electricity rates”™ (as BNSF captive utilities pass-through premium generated rate
increases to farmers) and “higher rail rates for grain and oilseed shippers.” See USDA
Letter at 1.

NARUC, which represents all state utility regulators, joins Coal Shippers in
this filing, and has tendered a verified statement from its Executive Director, Charles

Gray. Mr. Gray informs the Board that NARUC opposes the inclusion of the $8.1 billion
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premium in the STB’s URCS, and BNSF's revenue adequacy rate base, because such
inclusions “would be an affront to fundamental principles of public utility regulation™ and
produce results that are manifestly unfair to BNSF's captive shippers. V.S. Gray at 2-3.
Mr. Gray also emphasizes that the ultimate victims of any pass-through of the Berkshire
premium to BNSF's captive shippers will be electric utility customers served by BNSF-
captive utilities, as well as ~farmers, manufacturers, and other businesses that rely on
BNSF freight rail service and have no effective™ options to BNSF rail service. /d. at 2.
The Board is charged with protecting the public interest, and in carrying out
its duties to the public, the Board should give particular weight to the views of other
public officials who are also charged with protecting these same public interests.
I1.
BNSF TENDERS NO CREDIBLE DEFENSE FOR THE INDEFENSIBLE:
INCLUSION OF THE $8.1 BILLION ACQUISITION PREMIUM IN ITS URCS
In its Reply, BNSF tendered two arguments in support of its claim that its
captive shippers should bear the costs of the $8.1 billion Berkshire acquisition premium:
(1) this result is mandated by prior Board merger decisions, and (ii) this result is mandated

by GAAP. Neither assertion is correct.

A. Prior Board Merger Decisions Support the Removal of the
Premium From BNSF’s URCS

BNSF claims that prior Board precedent in rail merger cases holds that
acquisition premiums must be included in the acquired carrier’s variable costs, citing

such cases as: Conrail, Burlington Northern R.R. Co. — Control and Merger — Santa Fe
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Pac. Corp., 10 1.C.C.2d 661 (1995) (*BN/Santa Fe™); and Union Pac. Corp. — Control
and Merger — Southern Pac. Rail Corp., 1 S.T.B. 233 (1996) ("UP/SP").

Each of these cases involved a merger of two or more railroads, was subject
to prior Board approval, and in approving these mergers, the Board found that merger
synergies would generate cost reductions for the merged carriers’ customers. As
Crowley/Fapp demonstrate, the projected merger synergies dwarfed the acquisition

premiums involved in each case:

Comparison of Synergies to
Acquisition Premium in Recent Mergers

Amount {millions)

Projected Period to
Synergics Acquisition Recover
Moerger Per Year Premium" Premium >
(D (2) (3) 4)
I. NS/CSXT Conrail $1.000 $3.671 3.7
2. UP-SP $659 $2,729 4.1
3. BN- ATSF $453 $1.423 3.1

 Net premium included in URCS.
¥ Column (3) divided by Column (2)

V.S. Crowley/Fapp at 29.

Conrail, BN/Santa Fe, UP/SP and other major rail mergers were premised
on the assumption that the mergers would reduce the merged carrier’s costs, not increase
them, with the merged carrier’s customers being the ultimate beneficiaries of the merger-

generated cost reductions. Berkshire’s acquisition of BNSF is dramatically different than
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Conrail, BN/Santa Fe, and UP/SP. Unlike those transactions, Berkshire's acquisition of
BNSF did not involve a merger of two or more railroads, was not approved by the Board,
and the acquisition contains no synergies or efficiencies.

The bottom line is that unlike rail mergers the Board has approved, BNSF’s
URCS costs will increase, not decrease, as a result of the Berkshire transaction, and that
this increase is very significant as the premium Berkshire paid to acquire BNSF is five
times greater than the BN/Santa Fe merger premium, three times greater than the UP/SP
merger premium, and twice the size of the Conrail merger premium.'

Board precedent teaches that the Board approves mergers and permits
acquisition premiums when it finds the public will benefit in the form of lower carrier
costs, lower rates, and better service. See generally 49 C.F.R. § 1180.1 (c) ("The Board
believes that mergers serve the public interest only when substantial and demonstrable
gains in important public benefits — such as improved service and safety, enhanced
competition, and greater economic efficicncy — outweigh . . . merger-related harms.™);

Conrail, 3 S.T.B. at 249 (“the clear trend since 1980 has been that railroad efficiencies

1> BNSF claims that the Board did not rely on any proposed cost reductions in
approving the Blackstone Group's acquisition of CNW Corp., which owned the Chicago
and Northwestern Transportation Company ("CNW™), citing Blackstone Capital Partners
L.P. — Control Exemption — CNW Corp. and Chicago and North Western Transp. Co., 5
[.C.C.2d 1015 (1989). In fact, the ““central issue™ in this case involved CNW's
representations that its acquisition by Blackstone would generatc substantial cost savings
and revenue infusions, which the Board relied upon in approving the acquisition. See
V.S. Crowley/Fapp at 30. These projected financial benefits were substantially greater
than the small acquisition premium. /d. at 31.
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achieved through mergers or other means have been largely passed through to shippers in
the form of lower rates and improved service™).
Application of the same public interest standards here requires that the
Board exclude the $8.1 billion acquisition premium from BNSF's URCS. While the
Board has no jurisdiction to reject Berkshire's acquisition of BNSF, it can act to ensure
that the public interest is protected by removing the acquisition premium from BNSF's
URCS. In so doing, the Board will insure that captive shippers" rates will not increase
automatically as a result of the Berkshire acquisition.
B. GAAP Accounting Does Not Govern Regulatory Ratemaking
Virtually every page of BNSF’s Reply cites to GAAP. BNSF argues that
since BNSF's acquisition premium results from the application of GAAP purchase
accounting standards, that fact is dispositive here. However, it clearly is not. As Dr.
Verrecchia explains, "GAAP"s exclusive purpose is to establish accounting rules and
standards for financial reporting by companies . . . and [is not] designed or are charged
with addressing the ratemaking function of regulators™:
GAAP consists of a collection of accounting rules and
standards for financial reporting by all regulated and unregulated
companies. The intent and purpose of GAAP, generally, is to ensure
consistency in accounting practices; the accurate, full, and timely
reporting of financial data; reporting continuity; and fairness to
companies, investors, creditors, and the public who rely on statements
to make sound decisions and determine a company’s financial health.
While GAAP standards are fairly extensive, GAAP’s exclusive
purpose is to establish accounting rules and standards for financial
reporting by companies. Neither GAAP, nor the Financial

Accounting Standards Board (FASB), which establishes the standards
of financial accounting and reporting for nongovernmental entities,

-36 -



are designed to or are charged with addressing the ratemaking
function of regulators. ... Regulators with jurisdiction over certain
companies and rates and services, and not accountants or accounting
rules, are responsible for establishing protections against unreasonable
rates for all jurisdictional activities.

V.S. Verrecchia at 3.

Dr. Verrecchia's views about the interplay of GAAP and regulatory
ratemaking are shared by the courts and by leading treatise writers. See, e.g., Farmers
Union I, 584 F.2d at 418 (holding that it is rates, not bookkeeping, that [the Interstate
Commerce Act] requires to be reasonable, and there is no assurance . . . that reasonable
accounting measures translate automatically into reasonable rates’ and criticizing “the
ICC’s current unexplained insistence on irrevocably hitching its ratemaking theory to its
accounting rules™); Leonard S. Goodman, The Process of Ratemaking 160 (1998) (“[a]n
agency is not required to follow accounting convention or GAAP™ in its rate regulation).

Inclusion of the premium in BNSI's URCS costs is a ratemaking issue
because the Board uses R/VC ratios calculated with URCS costs for ratemaking
purposes, including the establishment of its regulatory jurisdiction (the 180% of variable
cost jurisdictional threshold), as well as the establishment of maximum R/VC ratios in
SAC cases, in Simplified SAC cases, and in Three Benchmark cases.

Ratemaking principles, not GAAP or other accounting principles, govern
here because, in this case, “reasonable accounting measures™ unequivocally do not

“translate automatically into reasonable rates.” See V.S. Verrecchia at 8 ("The

mcchanical employment of this [ GAAP] accounting technique in a ratemaking
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proceeding may produce unintended and skewed regulatory results.”); V.S. Wilson at 23-
24 (~Utility commissions have consistently rejected arguments that accounting
procedures should dictate ratemaking in yielding just and reasonable rates.”). "

The fact that GAAP principles cannot and should not govern here is
perhaps best exemplified by the Board's prescription of maximum SAC R/VC ratios.
The Board’s SAC test calls upon the complainant shipper to model a hypothetical stand-
alone railroad ("SARR™) to serve the traffic at issue if the rail industry were free from
entry barriers. Major Issues at 7. Under the SAC test, the challenged rate “cannot be
higher than what the SARR would need to charge to serve the complaining shipper while
fully covering all of its costs, including a reasonable return on investment.™ /d.

The Board uses its MMM procedure to allocate SAC costs, in cases where
SARR revenues exceed SAC, and sets the maximum MMM ratio for eligible issue traffic
so that that if all traffic group rates with R/VC ratios above the maximum MMM R/VC
ratio are reduced to thc maximum MMM R/VC ratio, SARR revenues for the traffic
group will equal SAC for the involved time period. /d. at 14-15.

It makes absolutely no sense to increase a maximum rate set by a
prescribed MMM R/VC ratio due to the inclusion of an acquisition premium in the

MMM variable costs. The fact that a defendant carrier has been acquired in a transaction

'* Congress has recognized in other contexts that the Board must not apply GAAP
blindly, but instead must consider the practical implications of GAAP"s application. See
49 U.S.C. §§ 11142, 11161 (Board rules governing railroad accounting shall conform to
GAAP, but only to ~[t]o the maximum extent practicable™).
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where its acquirer paid an acquisition premium should have absolutely no impact on the
rate level “the SARR would need to charge to serve the complaining shipper while fully
recovering all of its costs, including a reasonable return on investment.™ /d. at 7. Here,
Berkshire paid a premium to acquire BNSF; it did not pay a premium to acquire a SARR.
Blindly applying GAAP standards produces an absurd result: prescribed rates based on
MMM R/VC ratios increasing due to a change in BNSF’s (not the SARR's) ownership.
See V.S. Crowley/Fapp at 41-43.

Similarly, BNSF’s repeated citations to the now dated Railroad Accounting
Principles Board ("RAPB™) Final Report, issued nearly 25 years ago in 1987, are
inapposite. See Railroad Accounting Principles, Final Report (Sept. 1, 1987). The
RAPB’s Final Report contained a non-binding recommendation that the ICC utilize
GAAP costs in valuing rail business combinations. /d., Vol. 2 at 39. Even at that time,
the RAPB’s recommendation was highly controversial. /d., Vol. 1, Statement of RAPB
Member Richard E. Briggs at 38 (“In truth, no other basic reccommendation by thc Board
drew as much opposition and so little support™). The RAPB also made clear that its
recommendation of the use of GAAP accounting for rail acquisitions was subject to a
significant caveat: “other measures of value may be used where GAAP cost reasonably
cannot be viewed as a meaningful regulatory measure of value.” /d., Vol. 2 at 47.

When the RAPB issued its Final Report, the ICC did not rely directly on
the use of variable costs in setting maximum rail rates on all rail traffic subject to its

regulatory jurisdiction. See id.. Vol. 2 at 46 (GAAP cost [is not] . . . used directly in
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ratemaking). Nor were acquisition premiums a major concern in 1987 since most carrier
acquisitions at that time involved a write-down, not a write-up, in the acquired carrier’s
assets.”’ However, as Mr. Briggs — who was the railroad industry’s representative on the
RAPB - presciently observed, should such write-ups begin to occur, their inclusion in
regulatory costs would be fundamentally unfair to captive rail shippers:

If the purchased railroad is financially strong, continued
inflation will have driven up the current values of its assets
well above depreciated original costs of its long-lived
investments. The acquisition price will, therefore, be higher
and the new owner would have the ability to raise rail rates to
higher levels than would be allowed under current ICC
practice. Shippers which have paid once for the impact of
inflation could be called upon to pay twice for the same
escalation of values. This is the same type of double count
for inflation the Board assiduously avoided in its
pronouncements on abandonment and cost of capital
questions.

ld.,Vol. | at 39. Mr. Briggs got it right, and particularly on the unique facts of this case,
“GAAP cost reasonably cannot be viewed as a meaningful regulatory measure of value.™
Id.,Vol.2 at 47.”

Governing Board precedent teaches that costing is different from

ratemaking. See Rules to Govern the Assembly & Presenting of Cost Evidence, 337

"4 See Assoc. of Am. R.R.s v. ICC, 978 F.2d 737, 740 (D.C. Cir. 1992) (“Because
economic conditions in the railroad industry affect the value of rail assets, a net
investment base calculated by acquisition costs will often be smaller than one calculated
using original cost.™).

'* The RAPB also was of the view that STB maximum rate policies had no impact
on the value of rail assets, a position that the railroad industry strongly disputes today.
See V.S. Crowley/Fapp at 37-40.
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[.C.C. 298, 382 (1970) (A definite distinction should be made between the determination
of costs and pricing or ratemaking.”); Board of Trade of Kansas City, Mo. v. United
States, 314 U.S. 584, 546 (1942) (“The process of ratemaking is essentially empiric . . .
resulting from factors that must be valued as well as weighed.™); Coal Rate Guidelines, 1
1.C.C.2d at 551 (Commissioner Strenio concurring) (“rate reasonableness is a judgment
call™ that should produce “fair and efficient outcomes™).

This case is not governed by GAAP or any other accounting principles.
Instead, Coal Shippers/NARUC call upon the Board to look at the regulatory outcomes of
including the $8.1 billion premium in BNSF's rate base — automatic increases in captive
shippers” rates — due solely to a change in BNSF's ownership. This is a manifestly
unfair ratemaking outcome which the Board can and should prevent.

I1L
THE PROPER REMEDY IS CLEAR: THE BOARD SHOULD EXCLUDE THE
PREMIUM FROM BNSF’S URCS

The proper remedy is clear: the Board should declare that it will not
include the Berkshire acquisition premium in BNSF's URCS, starting in 2010, and direct
its staff to implement this declaration by making the necessary adjustments in the BNSF
URCS. Making these adjustments is a simple, straightforward, mechanical exercisc. See
V.S. Crowley/Fapp at 8.

The Board's authority to order this relief is also clear. Congress has
directed that the Board develop variable costs for jurisdictional threshold purposes using

the defendant carrier’s “unadjusted™ URCS costs “with adjustments specified by the
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Board.” See 49 U.S.C. § 10707(d)(1)(B). This statute “broadly delegate[s] to the Board
the authority to make reasonable adjustments to the variable-costs figures produced by
URCS.™ BNSF Ry. v. STB, 526 F.3d 770, 775 (D.C. Cir. 2008). The Board can and
should exercise its broad authority by adjusting BNSF's URCS to remove the $8.1 billion
acquisition premium.'®

The Board has also been given the broad authority to determine the
maximum reasonableness of rail rates.'” In its exercise of that authority, the Board has
determined that variable costs used in determining the Board's jurisdictional threshold
should also be used to calculate maximum SAC R/VC ratios, maximum Simplified SAC
R/VC ratios, and maximum Three Benchmark R/VC ratios.'® The Board's approach is
intended to streamline the maximum rate process through use of a single set of commonly

developed variable costs. /d.

' Since this adjustment is simple, straight-forward, and will be made by the
Board's staff, it does not create the asserted “costly burden[s] and complexity™ that led
the Board to stop making movement-specific adjustments to URCS costs in maximum
rate cases. Major Issues at 50.

17 See Burlington N. R.R. v. STB, 114 F.3d 206, 210 (D.C. Cir. 1997) ("Because
Congress has expressly delegated to the Board responsibility for determining whether a
railroad has market dominance and. if so, whether its rate is reasonable. the Board is at
the zenith of its powers when it exercises that authority.™) (internal quotation marks
omitted).

' See Major Issues at 14 (variable costs used in SAC cases to develop
jurisdictional threshold and maximum MMM R/VC ratios should be calculated using the
same URCS procedures); Simplified Standards for Rail Rate Cases, STB Ex Parte No.
646 (Sub-No. 1) at 16 (STB served Sept. 5. 2007) (variable costs used to develop
jurisdictional threshold, Three Benchmark R/VC ratios. and maximum Simplified SAC
R/VC ratios should be calculated using the same URCS procedures).
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Once the premium is removed from BNSF's URCS for jurisdictional
threshold calculations, the Board should continue to follow its established practice of
using the same URCS costs to calculate maximum reasonable R/VC ratios. As applied
here, that means use of BNSF URCS costs, adjusted to remove the acquisition premium.
This result advances the Board’s interest in streamlining the maximum rate process, and
also advances the over-riding public interest in protecting captive shippers from paying
higher rail rates simply because Berkshire paid a $8.1 billion premium to acquire BNSF.

Iv.
THE BOARD SHOULD ALSO REMOVE THE PREMIUM IN MAKING ITS
ANNUAL DETERMINATIONS OF BNSF’S REVENUE ADEQUACY

The Board should exclude the $8.1 billion acquisition premium from its
annual determination of BNSF's revenue adequacy determinations for the same reasons it
should exclude the premium from BNSF's URCS - it is fundamentally unfair to captive
shippers to include the premium in this calculation.

The Board currently uses its revenue adequacy calculations in two different
maximum rate case settings. First, revenue adequacy is used in the Board’s
determination of one of the three benchmarks it applies in small rate cases: RSAM.
RSAM measures the average markup over variable cost that the defendant railroad would
need to charge all of its traffic priced above an R/VC ratio of 180% in order for the
railroad to be deemed revenue adequate under the Board's revenue adequacy standards.

See V.S. Crowley/Fapp at 23-24.
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Inclusion of the acquisition premium in the revenue adequacy calculation
increases RSAM by increasing the revenues BNSF needs to collect to be deemed revenue
adequate. This result is fundamentally unfair to small shippers, who should not incur
higher RSAM R/VC ratios, and resulting higher maximum Three Benchmark R/VC
ratios, simply because Berkshire acquired BNSF. /d.

The Board also considers the revenue adequacy of a carrier in applying its
revenue adequacy constraint in large rate cases. This constraint provides that rates
revenue adequate carriers can charge captive shippers should be lower than rates that
non-revenue adequate carriers can charge:

Our revenue adequacy standard represents a reasonable level
of profitability for a healthy carrier. It fairly rewards the rail
company's investors and assures shippers that the carrier will
be able to meet their service needs for the long term. Carriers
do not need greater revenues than this standard permits, and
we believe that, in a regulated setting, they are not entitled to
any higher revenues. Therefore, the logical first constraint on
a carrier’s pricing is that its rates not be designed to eamn
greater revenues than needed to achieve and maintain this
‘revenue adequacy.” In other words, captive shippers should
not be required to continue to pay differentially higher rates
than other shippers when some or all of that differential is no
longer necessary to ensure a financially sound carrier capable
of meeting its current and future service necds.

Coal Rate Guidelines, 1 1.C.C.2d at 535-36.
In 2006, the Board found BNSF to be revenue adequate since its return on

investment (11.43% ) exceeded the railroad industry’s cost of capital (9.94%).'9 In 2010,

' Revenue Adequacy—2006 at | and Appendix.
-44 -



BNSF's return on investment, without inclusion of the acquisition premium, equals
10.05%, which is near the 11.03% industry average cost of capital in 2010. However, if
the premium is included, BNSF’s return on investment drops to 9.22%. See V.S.
Crowley/Fapp at 24.

Thus, as a direct result of the Berkshire acquisition, BNSF is deemed to
have a lower rate of return, making it even more difficult for a captive BNSF shipper to
ever be able to successfully invoke the revenue adequacy constraint, a constraint that no
shipper has ever successfully invoked in a maximum rate case since the Board seldom
finds any major rail carriers to be revenue adequate.z('

The Board's revenue adequacy tests have been roundly, and correctly,
criticized by individual Board members, Congress, and shippers as bearing absolutely no

correlation to financial reality.”’ Certainly, Mr. Buffett was not troubled by the Board"s

* For example, in its most recent revenue adequacy determination, the Board
found that no Class I railroads were revenue adequate. Revenie Adequacy—2009 at 1.

*! See R.R. Revenue Adequacv— 1996 Determination, Ex Parte No. 552 (Sub-No.
1), (STB served Aug. 28, 1997), at 2 (Vice-Chairman Owen states “the premises upon
which the agency is charged to determine railroad adequacy . . . are flawed, given today’s
regulatory climate and industry economics™); R.R. Revenue Adequacy Determination—
1995, 1 S.T.B. 167, 168 (1996) (Chairman Morgan rccognizes that most railroads remain
revenue inadequate despite the fact that the “industry has substantially and steadily
improved its performance, as well as its standing in the financial markets™); Staff of S.
Comm. On Commerce, Science, and Transp.. 111" Cong.. The Current Fin. State of the
Class I Freight Rail Indus. (Sept. 15. 2010) at 4 (“While the rail industry’s regulatory
filings with the STB portray an industry that is still struggling . . . the railroads” public
financial results tell a different story . . .. In fact, today, the large U.S. rail companies are
some of the most profitable publicly-traded companies in the world.™); Comments of
WCTL, Railroad Cost of Capital 2006, STB Ex Parte No. 558 (Sub-No. 10), filed July
25, 2007 (noting that the consensus railroad cost of capital among financial firms was
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repeated findings that BNSF was “revenue inadequate™ when he decided to acquire the
railroad, and it is the height of irony — and yet another demonstration of how flawed the
Board’s revenue adequacy standards are — that BNSF will look poorer (more revenue
inadequate) after being acquired by one of the world’s most astute investors in a
transaction where his company agreed to pay a $8.1 billion premium to acquire the
carrier.

The Board can take one step in this proceeding to address the fundamental
flaws in its revenue adequacy standards: not include the Berkshire acquisition premium
in its calculation of BNSF’s revenue adequacy rate base.

CONCLUSION

For the reasons set forth above, Coal Shippers/NARUC respectfully request
that the Board issue a declaratory order excluding the acquisition premium from BNSF's
URCS, starting in 2010, and excluding the premium in calculating BNSF’s net
investment base for revenue adequacy purposes, starting in the Board's 2010 revenue

adequacy determination.

approximately 9.5% versus the 13.8% proposed by the AAR under the Board's standards,
and also noting that the financial community saw little risk in investing in railroads).
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VERIFIED STATEMENT OF
CHARLES D. GRAY

EXECUTIVE DIRECTOR, NATIONAL ASSOCIATION OF
REGULATORY UTILITY COMMISSIONERS

My name is Charles D. Gray. 1 am Executive Director of the National Association
of Regulatory Utility Commissioners (NARUC), a position that | have held since 1999. ]
Prior to my appointment as Executive Director, I served as General Counsel for NARUC.
NARUC is consistently recognized by Congress, the courts, and many federal agencies
(including the Federal Energy Regulatory Commission) as the representative of the
collective interests of State utility commissions. NARUC members in the 50 States, the
District of Columbia, Puerto Rico, and the Virgin Islands have the obligation under State
law to ensure the establishment and maintenance of such utility services as may be
required by the public convenience and necessity, and to ensure such services are
provided at just and reasonable rates.

The purpose of this statement is to urge the Surface Transportation Board (STB) to
use its substantial authority over railroads and rates to exclude from the regulatory rate
base the significant “acquisition premium™ paid by Berkshire Hathaway Inc. (Berkshire)
to acquire BNSF Railway Company (BNSF). In particular, this premium should be

excluded from the rates of any regulated shipper and from the STB's costing system used



to develop variable costs of service for individual movements, and should not be allowed
to be used as part of the STB’s annual revenue adequacy determination for BNSF.

A core statutory mission of NARUC member utility commissions is to ensure that
consumers obtain service from regulated public utilities at reasonable and just rates.
Today, States (and public utility commissions) no longer have jurisdictional authority to
regulate railroad rates or oversee railroad mergers or acquisitions, or the impacts of those
acquisitions. Instead. Congress has provided that the economic regulation of railroads
resides under the exclusive authority and control of the STB. NARUC member utility
commissions rely on the STB to stand in their place as the sole protector of the public
interest on railroad regulatory ratemaking and related matters. This is a very important
issue as these are, in effect, costs that are ultimately borne by utility ratepaying
consumers in their monthly electric bills as pass through costs, as well as by farmers,
manufacturers, and other businesses that rely on BNSF freight rail service and have no
effective competition.

I respectfully submit that there should be no hesitation here by the STB to block
the estimated substantial $8,100,000,000 write-up in BNSF's net investment base from
being included in the Board’s costing programs. No other regulatory body to my
knowledge would permit these ratepayer pass-throughs in similar circumstances.

Together with the American Public Power Association (APPA), the Edison
Electric Institute (EEI), and the National Rural Electric Cooperative Association
(NRECA), NARUC wrote to the STB on this matter in May, 2011. (See letter attached to
this statement). In our letter, we urged the STB to exclude this acquisition premium from
the rate base, stating ““[i]n the regulated portions of the electric utility industry, such
premiums are excluded by general rule from being included in the rate base.” We also
cited the recent Stuudy of Rural Transportation Issues (Apr. 2010 at 263) by the U.S.
Department of Agriculture (USDA) and the U.S. Department of Transportation,
questioning the STB"s prior practice in this area and proclaiming that the railroads are the

only regulated industry that has been allowed to add merger premiums into its rate base.

[§%]



The impacts of this issue go well beyond utilities. Ten United States
Senators have written to the STB to express their concerns over the adverse impacts on
all captive shippers should the premium be allowed to be included in BNSF’s rate base.

Likewise, the USDA expressed its concerns a recent letter to the STB:

The [acquisition premium] unfavorably impact[s] rail rates
paid by utilities serving rural areas, resulting in higher rates
for electricity than would otherwise be the case. These higher
electricity rates increase farm production costs and reduce the
economic vitality of rural areas. Finally, [acquisition
premiums] result in higher rail rates for grain and oilseed
shippers, particularly for those distant from barge
transportation and are thereby most reliant upon rail services.

USDA letter to STB (June 20, 2011).

Whatever justifications may have been provided in the past at the STB to allow
certain railroad merger premiums to be included in the rate base (e.g., potential merger
“synergies™), those justifications do not exist here, where BNSF’s costs, operations,
management, and all aspects of its railroad business remain unchanged post Berkshire
acquisition. The only thing that appears to have changed as a result of the transaction is
that Berkshire has paid a significant premium to acquire BNSF, and it wants its captive
shippers to pay more to cover that premium. But Warren Buffet has declared that
Berkshire has already obtained ample returns on its BNSF investment, even without the

inclusion of the acquisition premium in BNSF’s rate base:

The highlight of 2010 was our acquisition of Burlington
Northern Santa Fe, a purchase that's working out even better
than [ expected. It now appears that owning this railroad will
increase Berkshire’s “normal™ earning power by nearly 40%
pre-tax and by well over 30% after-tax. Making this purchase
increased our share count by 6% and used $22 billion of cash.
Since we’ve quickly replenished the cash. the economics of
this transaction have turned out very well.

Berkshire Hathaway Inc., 2010 Chairman’s Letter to Shareholders (Feb. 26, 2011).



Even if BNSF could somehow show a legitimate financial need for acquisition
premium pass-throughs in this instance, that should not be a sufficient basis for forcing
captive shippers to pay more for service. To do so would be an affront to fundamental
principles of public utility regulation and just and reasonable rates. I respectfully submit
that the statutory ratemaking responsibilities of the STB should not be allowed to be
stymied by any railroad hoping to achieve higher rates of return, and maximize the
financial return for its investors, at the expense of captive shippers.

In conclusion, I repeat the request NARUC, APPA, EEIl, and NRECA made in our
May 2011 joint letter to the STB: “[w]e urge the STB to implement the approach of all
other regulatory bodies and refuse to apply an acquisition premium for regulatory costing
purposes, and to use all of its powers to ensure that rail consumers, and ultimately electric
utility ratepayers, are protected against the prospect of any such acquisition premium

pass-throughs.”
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Verified Statement of Dr. John W. Wilson

QUALIFICATIONS

My name is John W. Wilson. I am President of J.W. Wilson & Associates, Inc. Our
offices are at 1601 North Kcnt Street, Suite 1104, Arlington, Virginia, 22209. I hold a
Ph.D. in Economics from Cornell University. [ have also rcceived a B.S. degree with
senior honors and a Masters Degrec in Economics from the University of Wisconsin. My
major fields of study were industrial organization and public regulation of business, and

my doctoral disscrtation was a study of utility pricing and regulation.

After completing my graduate education, | was an assistant professor of economics at the
United States Military Academy, West Point, New York. In that capacity. I taught courscs
in economics and government at the introductory and intermediate levels. Whilc at West
Point, I also served as an economic consultant to thc Antitrust Division of the United

States Department of Justice.

After lcaving West Point, | was employed by the Federal Power Commission (FPC, now

the Federal Energy Regulatory Commission (FERCY)), first as a staff economist and then as



Chicf of the FPC's Division of Economic Studics. In that capacity, I was involved in
rcgulatory matters involving most phases of FPC recgulation of electric utilities and the
natural gas industry, including many cases involving rate basc valuation. Since 1973. 1
have been employed as an economic consultant by various clients including federal, statc
and local governments, private enterprise and nonprofit organizations. My work has
included a wide range of issues concerning public utility regulation, energy policy.

antitrust matters, economic and financial analysis, and insurance rate regulation.

I have authored a variety of articles and monographs dealing with utility rcgulation, as well
as utility mergers and acquisitions | have consulted on regulatory, financial and
competitive market matters with the Federal Communications Commission, the National
Academy of Sciences, the Ford Foundation, the National Regulatory Research Institute,
the Electric Power Research Institute, the U.S. Dcpartment of Justice, the Commerce
Department, the Dcpartment of the Interior. thc Federal Trade Commission, the
Department of Energy, the Small Business Administration, the Internal Revenue Scrvice,
the Dcpartment of Defensc, thc Tennessee Valley Authority, the Federal Energy
Administration, and numerous state and provincial agencies and legislative bodies in the

United States and Canada.

Previously. I was a member of the Economics Committec of the U.S. Water Resources
Council, the FPC Coordinating Representative for the Task Force on Future Financial
Requirements for the National Power Survey, and the Advisory Committee to thc National
Association of Insurancc Commissioners (NAIC) Task Force on Profitability and
Investment Income, and the NAIC's Advisory Committec on Nuclear Risks. In addition. |
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have testified on numerous occasions as an expert on financial and regulatory matters, and
I have participated as a speaker, panclist, or modcrator in many professional conferences
and programs dealing with business regulation, financial issucs, mergers and acquisitions,
asset valuation, economic policy and antitrust matters. | am a member of the American
Economic Association and an associate member of the American Bar Association and the

ABA’s Antitrust, Insurance and Regulatory Law Scctions.

I have presented testimony on utility asset valuation and rate base on many occasions. |
have testified in regulatory proceedings in most states as well as in federal and state court
proceedings. 1 have also testified before Committees of the U.S. Senate and House of
Representatives on numerous occasions. A copy of my full curriculum vitae is attached as

Exhibit A.

SUMMARY

My testimony in this case is presented on behalf of thc Western Coal Traffic League, the
Amcrican Public Power Association, the Edison Electric Institute, the National Association
of Regulatory Utility Commissioners, and the National Rural Electric Cooperative
Association. | address below generally matters of rate base valuation under rate regulation
in accordance with established public utility regulation principles and, in particular, the
issue of acquisition premiums that can occur when businesses or busincss property assets
are acquired in market transactions. In this casc. the BNSF Railway Company (“"BNSF™)
has been acquired by Berkshire Hathaway Inc. (“Berkshire™) for $42.9 billion. As a result

of this transaction, and to account for its significant investment price, BNSF has written up



its net investment basc by an estimated $8.1 billion. The issue is whether this $8.1 billion
“acquisition premium” should be included in BNSF’s ongoing net investment base (or
“ratc base™), for ratemaking and related costing purposes under the STB’s Uniform
Railroad Costing System, which would entitle Berkshire to regulated ratepayer

compensation for the acquisition premium.

As I discuss below, consistent with sound principles of public utility regulation, and the
uniform application of these principles by all other regulatory bodies with similar
responsibilitics (in the context of both fully and partially regulated industrics). the $8.1
billion acquisition premium should be wholly excluded from BNSF’s rate base for
ratemaking and other similar regulatory purposes. The inclusion of the $8.1 billion
acquisition premium in BNSF’s ongoing rate base would be inconsistent with sound and
widely accepted regulatory practice; it would result in double charging ratepayers for the
inflation of BNSF's market value over time; and it would force railroad users to
compensate BNSF for funds that werc not an investment in railroad facilities or a
contribution to rail service. Further. the transaction produces no public benefits (e.g., cost
reductions. efficiencics, synergies etc.), and thus the exccption to the general rule of
excluding acquisition premiums from the rate basc cannot be met. | am aware of no other
instance under similar circumstances in the regulated utility context where regulators have
authorized the pass through of the premium to the rate basc and ratepayers, and | believe
that to do otherwisc would be contrary to the fundamental duty of regulators to cnsurc just

and reasonable rates.



WHAT ARE ACQUISITION PREMIUMS?

Acquisition premiums commonly occur in corporate takcovers and in the sale of pre-
existing business property. For regulatory purposes, generally they are the difference
between the pre-transaction value of net assets and the post-transaction value of net assets

bascd on the price the acquiring firm pays to buy them.

Acquisition premiums have always been an especially important issuc in cascs involving
the sale of public utility property — whether the sale of entirc public utility companies or of
a particular utility plant. That is so because of our system of public utility regulation
under which the corporatc owners of public utility property arc typically entitled to charge
rates that carn a fair rate of return on (and recover the depreciation of) utility rate base.
Public utility rate basc is primarily comprised of the investment in public utility property.
Thus, the valuation of public utility property (i.e., public utility ratc base) is central to the

regulatory detcrmination of utility company rates and income.

THE HISTORICAL BASIS FOR EXCLUSION OF ACQUISITION PREMIUMS

FROM THE RATE BASE

For more than a half a century, regulators have uniformly excluded acquisition premiums
from the ratc basc for ratemaking and related purposcs as a general rule. The key rcason
for excluding acquisition premiums from the rate base in federal and state regulatory
practice is basic fairness to the ratepayer under principles of just and reasonable rates.

5



A. RATE BASE VALUATION

In the early days of public utility regulation (generally until the Supreme Court’s famous
Hope Natural Gas casc in 1944') utility rate base was quantified in terms of the “fair
valuc™ of the plant investment that was used to provide public utility service.” Disputes
over what constituted “fair value” and how to estimate it dominated public utility
regulation for half a century, with little consensus and much criticism of the process.
According to Justice Brandcis, in taking on the judicial task of detcrmining the “fair value™
of utility ratc basc “courts have been projected into the most speculative undertaking

imposed upon them in the entirc history of English jurisprudence...™

Leading economic scholars of the time concluded that rcgulatory commission
detcrminations ot “fair valuc” rate base produced “a final value figure which bcars no
derivative rclation to any figure in evidence and no ascertainable relation to any tunctional
purpose of ratemaking.... The peculiar contribution of the “fair value’ method to rate
regulation is indecision and confusion.” Therc is little wonder at this trustration over the
regulatory process of fair value ratc basc dectecrmination. Because cxpected profits
determine business property value, regulators were actually determining utility property
value by setting profit levels and rates. Therefore, it was circular and illogical to attempt to

determine rate basc fair value as the basis for sctting ratcs and profit levels. Ultimately it

' Federal Power Comm'n v Hope Natural Gas Co., 320 U.S. 591 (1944).

* The fair value methodology emerged from the Supreme Court’s decision in Smyth v. Ames where the Court
ruled that “The basis of all calculations as to the reasonableness of rates ... must be the fair value of the
property being used.™ Smiyrh v, Ames. 169 U.S. 466, 546 (1898).

 Dissenung opinton (supported by Justices Branders and Cardozo) i Hest v. Chesapeake & Potomac Tel
Co.295 U S 662. 689 (1935).

* Ben W 1ewis, “Public Utilites.™ (L..S. Lyon and V. Abramson eds.). Government and Economie Life
{Washington, D.C.: The Brookings Institution. 1940), Val. Il. p. 692-93.
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was recognized that the value of public utility property is the end result of the regulatory

process; not the starting point.

When “fair valuc™ was cast aside in the 1940s in favor of a fair “end result™” standard as
dirccted by Hope (i.c., fair or just compensation for utility investors), both federal and state
regulators moved to the adoption of “original cost™ as thc appropriate measure of rate base.
Original cost offered little ambiguity and great administrative simplicity. It was an easily
verifiable accounting measure that was readily available from utility company books and
records. requiring little complicated analysis or the exercise of judgment. Thc major
remaining potential complication occurred in situations where utility plant or utility
companies were sold. After such acquisitions, the question was whether the relevant
“original cost” to be used for ratemaking was the cost to the acquiring firm or the historic

original cost of the seller.

B. ACQUISITION PREMIUMS IN RATE BASE

The issuc of including acquisition premiums in rate base had bcen a major point of dispute
in the 1920s and 1930s as utility plant was oftcn sold between utility companies and cven
between affiliates within holding company corporate structures at prices that escalated over
timec. Under the “fair valuc™ rate base standard that prevailed at that time, rcgulators often
considered market transaction prices in arriving at fair value. This encouraged the sale of
utility property. and in some cases its rcsale, at ever escalating prices that allowed for rate
base inflation, resulting in progressively higher utility rates over time for consumers. As a

conscquence, the mere sclling of property could inflate utility property “valuc™ and raise



utility rates and profits. Such utility asset sales, especially when they occurred between
affiliates in a holding company, were simply financial transactions with no service
improvements, economies or bcttcrments — all that transpired was a bookkeeping

accounting cntry.

The widespread abuse of this practice and the resulting rate base manipulation, especially
between affiliates within public utility holding companics. was one of the important
motivations behind Congressional passage in 1935 of the Public Utility Holding Company
Act as Title I of the Federal Power Act.”> This landmark legislation indicated that the
property and plant in an electric utility’s “Electric plant in service™ account and in its
subaccounts should retlect original cost and that original cost should be identified as cost
to the first owner placing the property in public utility use. Thereafter, both federal and
state regulatory commissions embodied these original cost principles in uniform systems of
account. These accounts were put into effect by the Federal Communications Commission
for interstate tclephone companies in 1936 and by the FPC for interstate electric utilities in
1937 and for interstate natural gas pipeline companics in 1940. Most state commissions
adopted similar original cost accounting for intrastatc regulatory purposes shortly
thereafter. Because the regulatory adoption of these original cost principles occurred
shortly beforc the Supreme Court’s Flope Natural Gas decision, it enhanced the rapid

implementation of original cost® rate base valuation for ratemaking purposes. Today and

Y15 US.C.A. § 79, 49 Stat. 803 (1935). Tutle I. Pubhc Utility Holding Company Act of Public Utility Act.
1935.

© As for the question. “Who's oniginal cost?”, regulators were ultimately unamimous 1n finding that original
cost means the first original cost of an asset when first devoted to public utility service. rather than a transfer
price 1o a new property owner. Whereas actual cost in another accounting context may mean cost to the
current owner of the property. original cost 1n regulatory terms means the “first™ original cost ot the property
acquired by a public utility. Public utility property that 1s sold and acquired by a new owner 1s thus recorded
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for more than half a century, acquisition premiums paid for public utility property, the
difterence between the current owner’s acquisition price and the property’s original cost
when first dedicated to public use, arc generally excluded from the utility rate basc. The
fundamental rcason for this rate base cxclusion of acquisition premiums is the public
policy goal of cstablishing just and rcasonable rates. Public utility regulators are therefore
obligated to ensure that utility property owners are allowed to charge rates that provide
them with a reasonable opportunity to earn a fair profit on their investments dedicated to
public scrvice and. at the same time, to assure that utility ratepayers are not subjected to
paying rates that produce excessive rates of return — i.e., cxcessive profits in relation to the
assets devoted to their utility service. It follows that when utilitics or utility property is
sold, the cost cntitled to ecarn a fair return is the cost incurred for the public benefit — not

the price paid to buy out an earlier owner’s tinancial intcrests.

To be clear. and as further explained below, this is not just a matter of addressing the
above-referenced problem of circularity (e.g., the practice of companies paying excessive
amounts for utility plant in the hopes of extracting ever increasing returns). which is only
onc of many forms of unfaimess to ratcpaycrs. Regardless of the motivations of the

purchaser, or whether the purchase price is bona fide, allowing the acquisition premium in

In rate basce at the cost to the preceding owner who first devoted it to public utility service. Specifically, the
FPC detined original cost as ... the cost of such property to the person first devotng 1t to public service.”
Federal Power Commission, Uniform System of Accounts Prescribed for Public Utilities and Licensees.
effective January 1. 1937, definition 29, p.6. The same FPC definition applies to natural gas plants. The
Federal Communications Commuission states that “*Original cost” or *cost” as applied to telephone plant,
franchiscs. patent rights and right of way, means the actual money cost of (or the current money value of any
consideration other than money exchanged for) property at the time when it was first dedicated to public use,
whether by the accounting company or by predecessors ™ Federal Communications Commission. Uniform
Svstem of Accounts, Class A and Class B Telephone Companies, effective January 1, 1936, Section 31 01-
3(x).



the rate base would unfairly result in double compensation for inflation producing
unnecessary windfalls, and unfairly compensating investors where they are not devoting
capital to the public service.” Additionally, cven in partially deregulated markets. total
circularity is not necessary in order for ratemaking to be tainted by an acquisition
premium, because, even allowing a portion of a regulated business to be affected will
overcharge the effected payers of regulated rates and unfairly increase the valuc of the
regulated portion of the busincss.

OTHER AGENCIES’ TREATMENT

Universally, no other agencies as a general rule allow the inclusion of acquisition
premiums in the rate base (the “benefits™ exception is explained below). On this point, the
United States Department of Agriculture and the United States Department of
Transportation have rccently declared that “the railroad industry and the STB are the only

"% Other regulators

industry and regulator that . . . add merger premiums into the rate basc.
have soundly recognized the dangers of relying on acquisition costs that result in write-ups
of assets in conncction with cost-driven ratc regulation. Examples of similarly situated

entities that arc precluded by genceral rule from including purchase premiums in the rate

basc include:

" See The Acqursition Premum. A U-Turn in Merger Policy”. Fortnightly. May 15. 1999 (Vol. 137. No. 10).
* Study of Rural Transportation Issues, United States Department of Agriculture and United States
Department of T'ransportation (Apr. 2010). p. 263.
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e Elcctric Utilities® (including electric transmission line purchases'’)
e Gas Pipelines'’

e Oil Pipelincs'

e Telccommunications,

e Cable Television,'* and

e Generally, Utilities/Franchiscs Subject to State and Local Control (e.g.,
Electric Utilitics, Water Utilitics, Wastewater Utilities, Natural Gas Ultilities,
Other Local Franchises)."”

Regulatory policy in these industries prudently holds that acquisition premiums must be
excluded from the rate base for basic fairness purposcs and for the further reasons set forth
herein. This rule encompasscs the principle that “utility customers should not pay on an
amount in excess of the cost when property was originally devoted to public service, since
any excess represented only a change in ownership without any increase in the scrvice
tunction to utility ratcpayers.”'® These other agencies’ trcatment is consistent with general

regulatory philosophy favoring use of original cost for ratemaking purposes. It is also

? Sce. ¢.g.. Duke Energy Moss Landing LI.C et al . 83 FERC 4 61318, 62303-05 (1998): Entergy Senv., Inc
and Gulf States Utils. Co., 65 FI:RC 461332, 62537-38 (1993).

1% See, c.g., Montana Power Co v FERC, 599 F.2d 295 (9"' Cir. 1979): Startrans 10, L.L.C.. 130 FERC
61209 (2010).

" See, c.g., Missouri Pub. Serv. Comm'n v FERC, No. 09-1121. slip op. pp. 9-14 (D.C. Cir. Feb. 19, 2010):
Transcon. Gus Pipe Line Corp. v FERC. 652 F.2d 179. 187 (1981); Enbridge Pipelines (KPC). 100 FERCY
61260. 61937-39 (2002).

I* See, e.g.. Farmers Umon Cent. Exch., Inc. v. FERC, 734 F.2d 1486. 1528 (D.C. Cir. 1984).

Y See, e, I re Am. Tel. and Tel Co , the Assoc Bell Sys Cos., 67 F.C.C.2d 1429 (1978).

M See, e.g., In re Implementation of Sections of the Cable Television Consumer Protection and Competition
Act of 1992 Rate Regulation, 11 F.C.C.R. 2220, 2238-47 (1996).

'* See. e.g.. 50-State Survey of Acquisition Adjustment. Nat. Ass'n of Water Cos. (located at
hup://www.nawc.org/policy-issues/state-reg-resources/acquisition-adjustment.html): I. Goodman. The
Process of Ratemaking (198R8). pp. 733-34: 762-63: 775-99.

'® Accounting for Public Utilities. §4.04[2] (Matthew Bender & Co.. Inc. 201 1),
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consistent with Supreme Court precedent that has recognized the dangers of allowing
rcgulated rates to be determined on the basis of “fair value™ where the rcgulated entity gets

to control the measure of that value.'’

Iv.

PREVENTING UNFAIR INVESTOR WINDFALLS

A. COMPENSATION FOR INFLATION

This fundamental regulatory principle has not been without challenges over time. The
primary challenge has been that when the rate of inflation cxceeds the rate of technological
advancement over time, the value of non-utility business property tends to increase as its
replacement cost increases, and the owners of such property enjoy the valuc ot property
appreciation and corresponding highcr prices for the output of their plant investment. In
other words, in such circumstances investors are compensated for inflation. Some critics
of utility original cost rate base have questioned why, if such compensation for property
value inflation is appropriate for unregulated businesses, corresponding compensation (i.e.,
allowing acquisition premiums to be included in rate basc) is inappropriate for public
utilities, or for public utilities whose assets and service arc only partially regulated (e.g..

railroads).

" See FPC v Hope Nuatural Gas, Co . 320 U.S. 591, 601 (1944) ([t]he heart of the matter 1s that rates cannot
be made to depend on *fair value™ when the value of the going enterprise depends on earnings under
whatever rates may be anticipated™).



1. Inflation Compensation for Property in Regulated Markets.

The answer to this question lies in the design and process of public utility ratemaking in
which valuc and return are interrelated concepts. In traditional utility regulation. the
allowed return earned by public utility propcrty owners is determined by the amount of the
utility rate base and by the rate of return allowed to be earncd on that rate base. Earnings
are equal to rate base multiplicd by the allowed rate of return (“ROR™).'* Thus. if rate base
is S1 million and the allowed ROR is 10 percent, allowed annual carnings arc $100,000.
While determining fair ROR is almost always vigorously contested in utility rate cases,
the regulatory objcctive is to cstablish an allowed ROR that fairly compensates investors
(and charges consumers) for the current cost of capital. The cost of capital is determined
in competitive financial markcts and reflects current capital scarcity as well as the
currently perceived risk of inflation. Inflation risk is a most important clement of the cost
of capital and fair ROR because investors who commit funds to long-lived utility capital
investments require more compensation when the risk of inflation is great than when

inflation risk is small.

If the allowed ROR is not at lcast equal to the rate of inflation, investors will eam a
negative real ROR over time. In order to earn a positive real ROR, the nominally allowed
ROR must exceed the rate of inflation. Therefore, in order to fairly compensate investors,
regulatory commissions allow nominal RORs that include both compensation for inflation

risk and a real return. In other words, a 10 percent allowed ROR may be comprised of 4

'8 T recogmize that ROR 15 not the ratemahing standard employed at the STB. but these same general
principles apply in the establishment of rates (or the governing jurisdictional threshold) at the STB under the
Unmiform Rail Costing System.
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percent for inflation risk plus a 6 percent real ROR. Investors in utility property are
therefore compensated for inflation through the ratemaking process. To allow further
compensation for inflation by permitting acquisition prcmiums to be included in future rate
basc valuation would constitute doublc compensation for inflation by allowing utilities to
capture the cost of intlation twicc — oncc on an expected basis by including the risk of
inflation in the ROR component of rates and again by including inflated property value in
an acquisition premium adder to rate base. This, in turn. would requirc utility service
consumers to pay rates that produce excessive and unreasonablc RORs and investment cost

recovery ovcer time.

2. Inflation Compensation for Property in Competitive Markets.

In contrast to ratemaking practicc in regulated markets, in competitive markets investors
are not compensated for inflation risks in advance. On the contrary. competition does not
allow such “double dipping.” Unrcgulated firms know that their assets will appreciate
with inflation, and competition forces them to accept a correspondingly lower rate of
current income. Of course, expected total incomc for these firms (current income plus
asset appreciation) covers the competitive firms total cost of capital, including the risk of
inflation. Current carnings are only part of investor compensation in unregulated markets.
Additional compcnsation is reflected in the appreciation of their busincss ownership
interest (“capital gains™) and in resale prices when property or business ownership shares
are sold. By the samc token, double compensation would occur if, as advocated here by
BNSF. a current cost of capital ROR were applied to a regulated rate basc including
acquisition premium.

14



3. Inflation Compensation for Property Opcrating in Both

Competitive and Regulated Markets.

These same principles apply when regulated utility service is provided by a conglomerate
business enterprise that supplies products and services in both regulated and unrcgulated
markets. In such cases the regulated portion of the enterprise earns an allowed return equal
to the current cost of capital inclusive of inflation risk. Owners of regulated utility assets
arc compensated for inflation risk through rcgulated rates as described above.'” In
contrast, the unrcgulated portion of the enterprisc is disciplined by competition and camns
only a real return currently, but subsequently benefits from capital gains and appreciated
business value over time. When such conglomerate enterprises are sold or when they
divest unregulated assets, the sale price will reflect an acquisition premium rclated to the
expected future unregulated earnings attributable to the current market value (including

inflation-induced appreciation) of the unregulated business property.

B. NO CHANGE IN QUALITY AND COST OF SERVICE

Public utility rcgulators have consistently held that a mere change in ownership without
any changes in basic services should not result in an increase in ratecs no matter whether the

purchase price is bona fide or not:

' This 1s the case for regulated railroad rates as well as public utility rates. In the Sraggers Act, Congress
directed the ICC to adopt standards to determine whether carriers were “revenue adequate.” Sec 49 US.C. §
10704a)(2)-(3). The ICC then proceeded to adopt implementing standards 1n a scries of decisions.  Sec
Standards for Railroad Revenue Adequacy. 364 1.C.C. 803 (1981, Standards for Railroad Revenue
Adequacy, 3 1.C.C. 2d 261 (1986). and Supplemental Reporting of Consolidated Information for Revenue
Adeguacy Purposes. 51 C.C. 2d 65 (1988). Pursuant to those procedures. a railroad was considered revenue
adequate under 49 U.S C. § 10704(a) if n achieves a rate of return on net investment equal to at least the
current cost of capital for the railroad industry.  Under this standard. the 1.C.C. and the Surface
Transportation Board (*STB™) have always allowed railroads to ¢arn a nominal ROR cqual to the current
cost of capiltal, inclusive of inflation risk.
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If the quality and cost of servicc will be substantially identical,
irrespective of whcther the utility is autonomous or part of an
integrated system, it is inequitable to charge thc consumer with
values recognized solely because of the transfer.*

This proposition is so well-settled in public utility law, that the issue does not frequently
arise, because the aftected utility will usually stipulate to the regulator that it will not
attempt to pass through any acquisition premium to the ratepaycr. Where a transaction is
an acquisition, rather than a merger, without any change in basic management, opcrations,
or service, there is no possibility of public benefits, and thus no legitimate justification for
inclusion of thc premium in the rate base. Indecd, when Berkshire Hathaway acquired
Pacificorp (through a subsidiary, MidAmerican Energy Holdings Company (MEHC)) in
2006 Berkshire voluntarily stipulated that it would not, and could not. pass the merger

premium through to the ratc base under established principles of public utility regulation:

Q: Is the distinction between a merger and an acquisition that you
previously discussed rclevant to MEHCs position regarding the
treatment of the acquisition premium?

A: The distinction between a merger and an acquisition is critical
with respect to the expectations for regulatory trcatment of the
acquisition premium. Merged utilities may expect to recover the
acquisition premium if they are able to demonstratc cost
reductions or other benefits to customers exceeding the cost to
customers of providing a return on the acquisition premium. This
potential for a return on the premium may or may not impact the
size of thc premium that the merging utilities are willing to
ncgotiatc.

In contrast, because MEHC transactions are acquisitions and
because MEHC will not claim cost reductions that it does not
believe it can deliver, MEHC recognizes that it is unlikely that it

* Ratemaking Acquisinon Adjustments Not Chargeable 1o Operating Expenses. 55 Colum. L. Rev. 244
(Feb. 1955) p. 246-47 (quoting Niagara Falls Power Co. v. FPC, 137 F.2d 787, 793 (2d Cir. 1943)).
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will ever recover the acquisition premium. Accordingly, MEHC
is reluctant to ncgotiate a price for an acquisition that is
significantly in cxcess of book value. For example, the prices
negotiated for both MEC and PacifiCorp were approximately
130% of book value.

MEHC rccognizes the inability to earn a regulated return on the

acquisition premium is simply the price paid by sharcholders for

the opportunity to earn a regulated return on the remainder — the

book value or original cost (less depreciation) used for ratcmaking

purposes. MEHC accepts that regulatory treatment as long as the

. . . . . 2

regulators apply original cost ratemaking fairly and equitably.”'
Berkshirc Hathaway’s acquisition of BNSF was an acquisition, not a merger between two
railroads. To my knowledge. neither Berkshirc nor BNSF here is claiming any possible
benefits to the ratcpayer (c.g.. better service quality, reduced service costs, ctc.) (the
“benefits” exception is cxplained further below) and they cannot, as this is a straight-
torward acquisition without any changes in operations, service, or costs. Berkshirc clearly
knows the settled law in such instances on acquisition premiums, as demonstrated by the
above stipulation in its Pacificorp acquisition case, yet BNSF still is attempting here to
pass through to the rate base a substantial acquisition premium. To allow such a pass-

through here would result in inconsistent and absurd results and be in violation ot a central

tenant of public utility regulation.

C. VALUATION SPIRAL

As bricfly discussed above, a further rcason why public utility regulators have gencrally

rcfused to include acquisition premiums in ratc base relates to the unjustifiable spiraling

! Wastungton Utilities and Transportation Commussion. Docket No. UE-051090. In re. the Joint Applhication
of MidAmerican Energy Holdings Co. und Pacificorp for an Order Authorizing Proposed Transaction.
Rebuttal T'estimony of Brent L. Gale (dated Dec.2005), p. 25.
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effect (or circularity) that such inclusion would likely have on rates and asset valucs.> The
market valuc of business assets in both regulated and unregulated industries is essentially
determined by the income that the assets are expected to producc. Consequently, if a
regulated utility assct is expected to produce, say, $1 million of income per year for twenty
years and utility investors have a discount rate (i.e., cost of capital) of 10 percent, the

market value of the assct is likely to be approximately $8.5 million:

¥ 1,000,000/1.10, ..., 1,000,000/1.10* = 8,513,564

If this asset had a nct original cost book value of $6 million, its sale for $8.5 million would
result in an acquisition premium of about $2.5 million or about 42 percent. If this
premium were added to rate base and earned the samc percentage return as the original S6
million asset, cxpected carnings would rise from S1,000,000 to about $1,420,000. If then,
this same asset with a higher expected twenty year income stream were to be sold to
corresponding investors with the same discount rate, the market valuc would increase to

about $12 million:

Y 1.420.000/1.10, ..., 1.420.000/1.10™ = 12.089,260

This process of ratc base cscalation could continue to spiral as long as cach new
acquisition premium is added to rate basc. That is. just as income rose by 42 percent when

the rate base value of the asset increased from $6 million to $8.5 million, a further rate

an»n - . . . . .
== As noted below. the importance of this point may be less in this case, due to the preponderance of rail
shippers whose rates are not regulated. than it is 1n cases involving public utilities whose rates are largely
regulated.
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base value increase to $12 million would imply a further rise in expected annual income to

S2 million and therefore a further increase in the asset’s market value, and so on and so on.

While the valuation spiral that would occur by including acquisition premiums in utility
ratc base is compelling rcason cnough to reject such inclusion in most regulated utility
industries, it has not been viewed as equally restrictive by the ICC and STB in the case of
railroad acquisitions. Becausc most rail rates are not rcgulated, paying an excessive
amount for rail asscts would permit only fractional rccapture through rate base inflation
since most shippers’ rates are detcrmined by market forces and not by an allowed rate of

return on rate base. Thus, the STB has stated:

Given that very few rail shippers are captive shippers whose rates
ever require rcgulatory intervention, paying too much for property in
hopes of extracting increased rents would be a sclf-defeating strategy
in the rail industry.”

While the ability to include acquisition premiums in rate base would therefore be less
likely to cause spiraling assct acquisition prices in industries where most consumers are
protected by competition, it would, nonethelcss, still cause an unwarranted increase in the
value of the acquired company, creating a circularity problem. It would also result in
unwarranted ratc base and rail ratc increascs for captive shippers paying regulated rates. In
other words, there does not need to be rotal circularity in order for ratemaking to be tainted
by an acquisition premium. This is not about incentives to pay inflated prices, or whether
Berkshire was incented to pay more in the hopes of achicving higher rates of rcturn.

Berkshire™s incentives or motivations should not matter. It is cnough that a portion of a

** Quoted in Erte-Nagara Rail Steering Comm. et al. v. Surface Transp. Bd , 247 F.3d 437 (2™ Cir. 2001).
Sec also Ass nof .Im RR s v ICC.978 F.2d 737, 741-42 (holding f/ope mapplicable on similar grounds).
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carrier’s traffic is affected (its captive traffic), because to allow the premium pass through
would be unreasonable and result in excessive rates for those consumers whose rates are

rate base regulated because of an inflated asset value.

V.

ACQUISTION PREMIUM PRINCIPLES APPLIED

A. AN ILLUSTRATION

The most venerable and widcly cited academic authority on utility rate base, thc late James
C. Bonbright, underscores these principles in his writings.”® As Bonbright states,
**Original Cost,” in public utility accounting, has now become a term of art. It means the
cost of an asset when first devoted to the public scrvice rather than the cost to a transteree
company. ... "Investment refers to the capital funds contributed by the company to the

25

public service as distinct from the current valucs of assets acquired by these funds.

Bonbright goes on to present and critique a specific example, with similarities to the

present case, as follows:

Let us assumec, as we must under thc ratcmaking standard now
before us, that the ratc basc of a company which secks an increase
in its rates is to be set at thc dcpreciated original costs of its
propertics ... regardless of the question whether or not these costs
reflect the contemporary valuation of the assets. But let us also

M See James C. Banbnight. Principles of Public Utilinn Rates (New York: Columbia University Press. 1961)
and James C. Bonbright et al.. Principles of Public Utility Rates, Sccond Edition (Arlington, Virgima® Public
Utility Reports, Inc., 1988).

** Bonbright et al.. /d, a1 237-238.
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assume that the properties of the present company were constructed
at a cost of $6 billion, and had accumulated dcpreciation of $1
billion. Furthermore, the properties were later acquircd by purchase
from the original company in an arm’s length transaction for a cash
price of $8 billion — a price paid bascd on the then anticipated rate
levels and carnings.

Under these assumptions, which original-cost figure should govern
the ratc basc — the $5 billion depreciated construction cost, or the $8
billion acquisition cost (citation omitted). A mere resort to the
definition of “actual cost™ will not supply the answer, nor would the
substitution of terms such as “historical cost™ or “original cost™ (in
its traditional non-technical sense). For the S$6 billion construction
cost and the $8 billion acquisition cost arc cqually actual, equally
historical, and equally original (to thc one company or to the other).

... We may add the further assumption that vicwed as a business
transaction, the price paid for the properties by the present company
was not cxtravagant in thec light of the gencrous earnings that might
have becn anticipated under the influence of the then prevailing
rules and practices of ratc rcgulation. This being the situation, what
arc the merits of a contention by the present company that cven
under an original-cost rule of ratemaking, it must be permitted to
enjoy a fair ratc of return on the cost incurred by it rather than on
the cost to the vendor company?

Subject to a qualification to be noted presently, we think that this
contention is without merit and that the relevant cost datum is the
$5 billion depreciated original cost. True, the $8 billion transfer
price was also an actual cost-in-fact, the only cost actually incurred
by the present accounting company. But this cost does not
represent a contribution of capital to the public service. Instead it
represents a mere purchase by the present company of whatever
legal intcrests in the propertics were possessed by the vendor.
[Utility] investors arc not compensated for buying utility enterpriscs
from their previous owners any more than they arc compensated for
the prices at which they may have bought public utility securitics on
the stock market. Instead. thcy are compensated for devoting
capital to the public scrvice. The only capital so devoted was the
original $6 billion of which $1 billion has already been recouped
from revenues earmarked as allowances for depreciation. The
present company’s claim is therefore mercly a claim to be standing
in the vendor company's shocs.™*

* Id. at 238-40.



Clearly here the $8.1 billion BNSF acquisition premium “does not represent a contribution
of capital to the public service” and “[i]nstcad it represents a mere purchase by [“Berkshire
Hathaway™] of wh?tever legal interests in the properties were possessed by [BNSF].” Thus,
Berkshire's only claim is “mcrely a claim to be standing in the [BNSF’s] shoes,™ which
should not be a sufticicnt basis to authorizc the pass-through of a substantial acquisition

premium in this instance.

B. THE BENEFITS EXCEPTION

The *“qualification™ noted by Bonbright, which sometimes applies when an acquisition
premium is offsct by cfticiencics that bencefit consumers to an equal or greater cxtent than
the amount of the premium, is known as “the bencfits exception.”™ In such cascs
compensation may be justified if the acquisition premium cnabled public benefits (i.e., was
devoted to public scrvice) that would not otherwise have been obtained. Thus, in some
(but not all) public utility merger or acquisition cases in which it was shown that the
merger or acquisition would produce economies in the provision of public utility service
that would not have been possible but for the transaction, public utility regulators have
allowced the recovery through rates of a corresponding amount ot any acquisition premium.

As explainced in one historic case:

Money is prudently invested, even though it is in cxcess of the
original cost of the property purchased, ... if the excess was
necessary for the intcgration of the property into a larger and
morc cfficient system. and it the purchase necessitating the cxcess
did or reasonably should have resulted in public benefit by
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improvement of service to customers or in lowered rates or both
. 2
better scrvice and lowered rates.”’

While this benefits exception can apply in certain qualifying cases of acquisition premium,
it is not customarily granted lightly. As the Federal Court of Appeals for the District of

Columbia has stated:

FERC has been clear that the pipcline carries the burden of proof
of showing a benefits exception to justify the allowance of an
acquisition premium. In order to meet this *hcavy” burden, a
pipeline must prove the existence of bencfits to consumers that
arc “tangible, non-speculative, and quantifiable in monctary
terms.” Kan. Pipeline Co., 81 F.E.R.C. at 61,018.**

In contrast to cases such as these, where acquisition premiums were incurred to cnable and
achicve benefits, cost reductions and secrvice improvements for consumers, the present
acquisition of BNSF by Berkshire changes nothing except the owncrship of railroad asscts.
The BNSF acquisition was not approved by the STB, it did not involve the merger of two

railroads and it did not result in any increased opcrating cfticiencies.

C. THE APPLICABILITY OF GAAP

BNSF may claim that Generally Accepted Accounting Principles (GAAP) control here,

and that thc STB has no choice but to include the acquisition premium in the rate base,

" Re Lowrsiana Power and Light. 65 PUR(NS) 23 (La. 1946).

601 F.3d 581 (D.C. Cir. 2010). Likewise, the STB has cited merger-created benefits for consumers as
justification for allowing acquisition premiums in rate base, as in its Decision 89 concerning the
CSX/Norfolk Southern/Conrail transaction: “... both CSX and NS should ultimately be financially stronger
because of the synergies that the merger permuts....any increase in URCS vanable cost due to transaction-
related changes in the value of road property investment will be offset by reductions in URCS cost elements
as the $1 billion 1n merger synergies flow through the costing system.™ STB Finance Docket No. 33388,
Deaiston No. 89, (Decided July 20, 1998) at 262-63.
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because it is required under GAAP. The answer in public utility law is that, regardless of
governing accounting principles, those principles cannot usurp the regulatory requirement
to ensure just and rcasonablc ratcs. Utility commissions have consistently rcjected
arguments that accounting procedures should dictate ratemaking in yielding just and
rcasonable rates.”® For example, in the pipeline context, FERC has addressed this subject

as follows:

The Commission is not bound by accounting principles in
determining whether proposed rates are just and rcasonable.
Mercly becausc a cost is included as an accounting cntry in an
account does not mean that it is properly included in [carrier’s]
cost of service. “[T]hat the Commission’s filing regulations
contemplate possible inclusion of certain costs in rate basc, docs
not mean automatic approval of either inclusion of the particular
item or inclusion of the precise amount claimed for that item.™
This is so even if the accounting trcatment is required by the
Internal Revenue Code.

Contrary to [carrier’s] allegation, it is not the duty of the
Commission to justify any differences between ratcmaking and
accounting treatment, but rather it is [carrier’s] duty to justify its
attempted recovery of a cost-of-scrvice item. [Carrier] has not
shown, other than a reference to accounting procedurcs, why its
customers should pay for monics not . . . properly accrued.*

CONCLUSION

The $8.1 billion acquisition premium paid for BNSF in this casc does not represent the
cost of property devoted to public service, but, rather. is a cost related cxclusively to the

pricc paid by Berkshire for BNSF stock. To grant recovery ot this acquisition premium by

 See. e.g., Farmers Union Cent Exch v FERC, 584 T.2d 408, 418 (D.C. Cir. 1978) ("1t 1s rates. not
bookkeeping, that [the Interstate Commerce Act] requires to be reasonable. and there is no assurance . . . that
reasonable accounting measures translate automatically into reasonable rates™).

Y Wilhiston Basin Interstate Pipelme Co , 56 FERC 9 61104, 61370-71 (1991) (citations onutted). see al\o
Va Stare Corp. Comm'n v. FERC, 468 F.3d 843, 847 (D.C. Cir. 2006).
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allowing it in the ratc base for BNSF shippers whosc rates are regulated would effectively
result in a regulatory write-up of the valuation of BNSF assets simply because of the
financial transaction that occurred and the price Berkshirc agrecd to pay for control of
BNSF. To allow rate base inclusion of this acquisition premium would, in effect, put
BNSF shippers who pay regulated rates in the position of compensating Berkshire for the
mark-up above book value that Berkshire paid BNSF stockholders for their shares of

BNSF stock.

Especially in the case of those shippers paying regulated rates, the additional charges and
compensation resulting from rate basc inclusion of the acquisition premium would be
unjust and unrcasonable, as these ratepayers have already compensated investors for
inflation (and will continue to do so in the futurc) by paying rcgulated rates including an
ROR reflecting the current cost of capital inclusive of inflation risk. Additionally, there
has been no change in basic scrvice herc warranting any suggestion by BNSF that there

should be an increase in rates.

In contrast to some past utility and rail merger cascs where acquisition premium amounts
were allowed into ratec base because the acquisition premium enabled public benefits (i.c.,
was devoted to public scrvice) that would not otherwise have been obtained, there is no
such justification in this case. In contrast to cases where acquisition premiums were
incurred to enable and achicve bencfits, cost reductions and service improvements for
consumers, the recent acquisition of BNSF by Berkshire changed nothing except the

ownership of railroad asscts.



For these reasons it would be appropriate for the STB to exclude the $8.1 billion

acquisition adjustment from BNSF’s rate base.
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Exhibit A

Dr. John W. Wilson

EDUCATION
B.S. (Senior Honors) - University of Wisconsin
M.S. (Economics) - University of Wisconsin
Ph.D. (Economics) - Cornell University
EMPLOYMENT
1975 - Present - President, J.W. Wilson & Associates, Inc.
1973 - 1974 - Independent Economic Consultant
1972 - 1973 - Chief, Division of Economic Studies Federal
Power Commission
1971 - 1972 - Economist, Federal Power Commission
1969 - 1971 - Assistant Professor of Economics (and Captain,
U.S. Army); United States Military
Academy: West Point, New York. Also
varsity debate coach. USMA; and antitrust
consultant, U.S. Department of Justice.
1966 - 1969 - Teaching Assistant, Cornell University
1965 - 1966 - Research Assistant, University of Wisconsin
1961 - 1965 - Independent Insurance Agent (Licensed in the
State of Wisconsin)
PUBLICATIONS

“Private Passenger Automobile Insurance Profitability in Massachusetts,” Massachusetts
Attorney General, September, 2002.

“Actuarial Report Regarding the California Earthquake Authority’s 2002 Proposed Rate
Application,” California Earthquake Authority, October, 2002.

“Private Passenger Automobile Insurance Profitability in Massachusetts,” Massachusetts
Attorney General, September, 2001.

“Merger Policy Guidelines for the Electric Power Industry.” (January 1996) The
Electricity Journal.




“Incremental Transmission Pricing, the Comparability Standard, and an Alternative to the
FERC'’s ‘Higher of’ Policy,” with D.F. Greer and R.A. Sinclair (December 1994) The
Electricity Journal.

"New Market Pricing Proposals for Telephone Exchange Services: A Critical Appraisal”
in James H. Alleman and Richard D. Emerson, Perspectives on the Telephone
Industry, Harper & Rowe, 1989.

Who Pays for Sunk Costs? The National Regulatory Research Institute, Ohio State
University, Columbus, Ohio, 1988.

Medical Malpractice Insurance in New York State, Alliance For Consumers Rights,
New York, N.Y., 1988.

Incorporating the Direct Recognition of Investment Income in the Rate Review and

Approval Process, District of Columbia Insurance Administration, Washington, D.C.,
1986.

Profitability of West Virginia Medical Malpractice Insurers, Attorney General of West
Virginia, August, 1986.

Insurance in_California: Profitability Competition and Equity in Selling and Pricing of
Private Passenger Automobile Insurance and The Crisis in Day Care and Municipal
Liability Insurance, with J. Robert Hunter, National Insurance Consumer Organiza-
tion, October, 1986.

"Telephone Access Costs and Rates"” in Public Utilities Fortnightly, September 15, 1983.

Insurance Ratemaking: Investment Income and Profitability in Property/Casualty
Insurance Ratemaking; with J. Robert Hunter, National Association of Insurance
Commissioners, 1983,

A Study of Jurisdictional Separations to Compare AT&T's Interstate Settlements
Information System With the Separations Manual and Division of Revenue Process;
Federal Communications Commission, Washington, D.C., 1980.

The Nuclear Fuel Reprocessing Industry: An Analysis of Industry Development and
Industrial Organization, National Science Foundation, Washington, D.C., 1976.

"Comments on Pricing and Allocation in the Natural Gas Industry," in Harry M. Trebing,

New Dimensions in_Public Utility Pricing, Michigan State University Press, East
Lansing, Michigan, 1976.

"Inverted Electric Utility Rate Structures: An Empirical Analysis," with Robert G. Uhler
in Ibid.
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"How to Design Marginal Cost Rates for Electric Utilities," in Proceedings of the Need
tor Power Conference, Ohio Power Siting Commission, Columbus, Ohio, 1976.

Projected Electric Power Demands for the Potomac Electric Power Company. Maryland,
Power Plant Siting Program, Maryland Department of State Planning. Annapolis,
Maryland, July 1975.

"Adam Smith Abandoned: Big Oil is Big Coal is Big Natural Gas," in Business and
Society Review. Spring, 1974; also in Skeptic: The Forum for Contemporary History,
Special Issue No. 5, January 1975; also in Robert Heilbroner and Paul London,
Corporate Social Policy, Addison-Wesley, 1975.

"Market Structure and Interfirm Integration in the Petroleum Industry,”" presented at the
annual meeting of the Association for Evolutionary Economics, San Francisco,
December, 1974; also published in the Journal of Economic Issues. June 1975.

"Competitive Market Structure and Performance in the Energy Resource Industries,"

Public Administration and Policy in an Era of Energy Scarcity, (Walter Scheffer, ed.),
University of Oklahoma, 1975.

The Burmah-Signal Merger, published as a Special Report together with dissenting
views, Special Subcommittee on Integrated Oil Operations. Committee on Interior
and Insular Affairs, U.S. Senate, 1974.

"Competition in the Petroleum Industry,” presented at the Southern Economic
Association Conference, Atlanta, Georgia, 1974.

"Electricity Consumption: Supply Requirements, Demand Elasticity and Rate Design,"
presented at the annual meeting of the American Economic Association, December,
1973; published in the American Journal of Agricultural Economics, May, 1974.

"The Computerized Rate Case: Rate of Return", presented at the Regulatory Information
Systems Conference, Missouri Public Service Commission, October, 1973; published
in Proceedings.

"Rate of Return Regulation Under Changing Economic Conditions," Public Utilities
Fortnightly, July, 1972,

"An Economic Analysis of Combination Utilitics," The Antitrust Bulletin, Spring, 1972
(co-author).

"Residential Demand for Electricity," Quarterly Review of Economics and Business,
Spring, 1971.

"Managerial Efficiency and Interutility Cost Variations," Proceedings of the lowa State
University Conference on Public Utility Management, 1969.
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"Government Intervention in a Failing Competitive Market: A Case for Public Action in

the Interest of Conservation," Cornell Plantations Magazine, Winter Research Issue,
1967-68.

"The Use of Public Mass Transportation in the Major Metropolitan Areas of the United
States," Land Economics. August 1967 (co-author).

The Port of Milwaukee: An Economic Review, University of Wisconsin Press, 1967
(collaborator).

Residential and Industrial Demand for Electricity: An Empirical _Analysis,
(Ph.D. dissertation, Cornell University, 1969).

EXPERT TESTIMONY:
Before the U.S. House of Representatives -

Committee on Interstate and Foreign Commerce, Subcommittee on Energy and
Power; expert testimony concerning the effects of regulation in the natural gas
industry, May 1977.

Committee on the Budget, Task Force on Distributive Impacts of Budget and
Economic Policies; expert testimony on natural gas matters, 1977.

Committee on the Judiciary, Subcommittee on Monopolies & Commercial Law;
expert economic testimony dealing with anticompetitive problems in the U.S.
petroleum industry, February 25, 1976.

Committee on Interstate and Foreign Commerce, Subcommittee on Energy and
Power; expert testimony pertaining to the deregulation of the field price of natural
gas, January 30, 1976.

Committee on Interstate and Foreign Commerce, Subcommittee on Energy and
Power; expert testimony concerning natural gas producer regulation, March 1975.

Committee on Interstate and Foreign Commerce, Subcommittee on Telecommu-
nications, Finance and Consumer Protection; expert testimony pertaining to current
structure of the telecommunications industry, June 1980.

Committee on the Judiciary, Subcommittee on Monopolies and Commercial Law
Oversight Hearings on Mergers and Acquisitions; expert testimony concerning
merger policy and antitrust enforcement, December 1981.
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Committee on Energy and Commerce, Subcommittee on Energy Generation and
Power; expert testimony concerning competition in the electric power industry and
the importance of public preference on hydroelectric relicensing in that regard,
1986.

Committee on the Judiciary, Subcommittee on Monopolies and Commercial Law,
September 13, 1984; expert testimony concerning competition in the insurance
industry.

Before the United States Senate -

Joint Economic Committee, Subcommittee on Energy; expert testimony
concerning antitrust problems related to the development of an integrated fuels
industry in the United States; November 1975.

Committec on the Judiciary, Subcommittee on Antitrust and Monopoly; expert
testimony dealing with integration between the oil, coal, and nuclear industry, June
1975.

Committee on the Judiciary, Joint Hearing before the Subcommittee on Antitrust
and Monopoly and the Subcommittee on Administrative Practice and Procedure;

expert testimony dealing with natural gas reserves in the United States, October
1973.

Committee on Commerce; expert testimony on market conditions in the natural gas
producing industry and field price regulation, October 1973.

Committec on the Judiciary, Subcommittee on Antitrust and Monopoly. expert
testimony dealing with competition in the petroleum industry, June 1973.

Committee on the Judiciary, Subcommittee on Antitrust and Monopoly; expert
testimony on matters pertaining to S.403, A Bill to Prohibit Certain Combinations
and Control Between Electric and Gas Utilities, May 1971.

Committee on Government Operations;, expert testimony pertaining to S.607,
A Bill to Establish an Office of Utility Consumers' Counsel. 1970.

Committee on the Judiciary; expert testimony concerning the proposed settlement
of the AT&T antitrust lawsuit, March 1982.

Committee on Energy and Natural Resources, Subcommittee on Water and Power;
expert testimony concerning competition in electric power industry and the
importance of public preference in hydroelectric relicensing, 1986.
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Before the American Arbitration Association -

Commercial Arbitration, Dallas Division, No. 71 198 00323 01, Report regarding
control, ownership and operation of Cleburne generating plant, competition
between Brazos and Enron and Enron’s status as an electric utility on behalf of
Claimant, Brazos Electric Power Cooperative, Inc., March 12, 2003.

Before the California State Legislature -

Expert testimony on matters dcaling with natural gas supply in the State of
California.

Assembly Committee on Natural Resources and Energy of the California
Assembly. A Report to the California State Assembly, March 1983.

Expert testimony on matters pertaining to profitability, competition and
discrimination in California property/ casualty insurance markets before the
California State Assembly, 1986.

Before the New York State Legislature -

Expert testimony on matters dealing with natural gas supply in the State of
New York.

Expert testimony concerning medical malpractice insurance rates and profits in
New York. February, 1988.

Before the Texas State Legislature -

Expert testimony before the Texas State Legislature concerning insurance rate
regulation and industry data reporting to the State Insurance Board, 1989.

Before the Virginia State Legislature -

Expert testimony before the Virginia House of Delegates on behalf of the Attorney
General concerning the need for improved regulation of rates charged by
property/casualty insurance companies in the State of Virginia (various dates 1987-
1989).

Expert testimony before the Virginia Senate on behalf of the Attorney General in
support of legislation strengthening the regulation of property/casualty insurance
companies rates for commercial liability insurance by the Virginia Corporate
Commission (various dates 1987-1989).

Before the Federal Communications Commission -

Affidavit dealing with the cconomic structure and performance of competitive
markets in conncction with implementation of wide area paging systems.
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Expert witness concerning AT&T's migration strategy.
Expert witness in CC Docket No. 80-286: testimony on cost methods.

Before the Federal Energy Regulatory Commission (formerly Federal Power
Commission) -

Expert witness in Docket ER76-205, Southern California Edison Company;
testimony concerning rate of return and other related financial issues.

Expert witness in Docket ER77-175, Florida Power & Light Company; testimony
concerning transmission service rate and related antitrust issues.

Expert witness in Docket ER76-304, New England Power Company; testimony
concerning rate of return.

Expert witness in Docket No. ER76-495, Carolina Power & Light Company;
testimony concerning rate of return and related financial issues.

Expert witness in Docket No. ER76-45, Consumers Power Company; testimony
concerning antitrust and bulk power supply issues.

Expert witness in Docket No. RP76-57-1, Plant City Natural Gas Case; testimony
concerning special exemptions for natural gas curtailments.

Expert witness in Docket No. CP74-192, Florida Gas Transmission Company;
testimony concerning natural gas supply, and pipeline abandonment and
conversion to oil products line.

Expert witness in Docket No. E-9147, Virginia Electric & Power Company;
testimony concerning rate of return.

Expert witness in Docket No. E-8884, Carolina Power & Light Company;
testimony concerning rate of return, managerial efficiency, and cost of service.

Expert witness in Docket No. E-8570, Southern California Edison Company;
testimony concerning rate of return, economic efficicncy, cost of service, fuel
adjustment clause, and anticompetitive price discrimination.

Expert witness in Docket No. E-8176, Southern California Edison_Company;
testimony concerning rate of return.

Expert witness in Docket No. RP74-50-5, Florida Hydrocarbons Company and
Florida Gas Transmission Company: testimony concerning natural gas curtailment
exemptions for liquefied petroleum gas production.

Expert witness in Docket No. E-8881, Carolina Power & Light Company;
testimony concerning rate of return and related economic matters.
JW-7




Expert Economic Policy Witness in Docket No. CI73-501, Louisiana Land and
Exploration Company; testimony concerning prices and competition.

Expert Rate of Return Witness in Docket No. E-7738, Boston Edison Company.

Expert Economic Policy Witness in Docket No. CI173-293. et al., Belco Petroleum
Corporation, et al.; testimony concerning prices and competition.

Expert Economic Policy Witness in Docket No. E-7679, Florida Power

Corporation; testimony concerning rate of return, rate structure design and antitrust
matters.

Expert Economic Policy Witness in Docket No. CI72-301, et al., Northern
Michigan Exploration Company, et al.; testimony concerning prices and
compctition.

Expert Witness on matters pertaining to competition in Docket No. E-7618,
Southern California Edison Company.

Expert Rate of Return Witness in Docket No. E-7645, Public Servicc Company
of Indiana.

Expert Rate of Return Witness in Docket No. E-7602, Central Telephone & Utility
Corporation.

Expert witness for City of Anaheim, California in Docket No. ER76-205, Southern
California Edison Company; testimony dealing with rate of return issues.

Expert witness in Docket Nos. ER78-19, ER78-81, Florida Power & Light
Company; testimony concerning prices and competition.

Expert witness in Docket No. ER76-714, Indiana & Michigan Electric Company;
testimony concerning rate of return.

Expert witness for the Municipal Wholesalc Power Group in Docket No. ER77-
347, Wisconsin Power & Light Company; testimony concerning price squeeze
issues.

Expert witness in Docket Nos. EL78-15 and ER78-339, Public Service of New
Hampshire; concerning the inclusion of construction work in progress in rate base.

Expert witness in Docket No. ER78-379, et al., Indiana & Michigan Electric
Company; testimony concerning rate of return and capital structure.

Expert witness in Docket No. OR78-1, Trans-Alaska Pipeline: testimony
concerning rate of return, rate base, and capital structure.
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Expert witness in Docket No. OR79-1, Williams Pipe Line Company; testimony
concerning rate base valuation and related regulatory issues.

Expert witness in Docket No. ER78-522, Virginia Electric & Power Company;
testimony conccrning price squeeze issues.

Expert witness in Docket ER78-360, Connecticut Yankee Atomic Power
Company; testimony concerning rate of return and related issucs.

Expert witness in Docket No. RP83-11, Transcontinental Gas Pipeline Company;
testimony concerning rate of return and sales volumes.

Expert witness in Docket No. ER82-427-000, Southern California Edison
Company; testimony concerning fuel procurement practices and nuclear plant
operating efficiency.

Expert witness in Docket No. ER82-483-000, Middle South Utilities Company;
testimony concerning equalization of costs.

Expert witness in Docket No. ER76-205-003, Southern California Edison
Company; testimony concerning price squeeze issues related to wholesale rates.

Expert witness, Docket No. ER82-545-000, Public Service Company of
Oklahoma, analyzed competitive issues related to rates, terms and conditions
for transmission tariffs filed.

Expert witness in Docket No. ER83-609, Southwestern Electric Power Company:;
testimony concerning cost of capital and rate of return.

Expert witness in Docket No. ER85-204-000, South Carolina Generating
Company. Inc.; testimony concerning corporate reorganization and the applica-
tion for initial rate schedule.

Expert witness in Docket Nos. ER85-646-005 and ER85-647-003 (Phase 11), New
England Power Company; testimony concerning the issuc of the proper regulatory
treatment of abandoned plant costs.

Expert witness in Docket No. ER84-571 (Phase I), Utah Power and Light; on
behalf of the Western Area Power Administration (WAPA) and other parties
concerning Utah Power and Light's application to overturn fixed price contracts.

Expert witness in Docket Nos. ER86-76 and ER86-230, Commonwealth Edison
Company: testimony concerning Commonwcalth Edison's proposed "marginal
cost-based” tariffs for wheeling services.

Expert witness in Docket No. ER85-785-001, Wisconsin Electric Power Company:;
testimony concerning proposcd "value of service" rates for transmission services.
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Expert witness in Docket No. RP86-119-000, Tennessee Gas Pipeline Company;
testimony concerning the proper regulatory treatment of gas supply contract
reformation costs and excess take or pay costs.

Expert witness in Docket No. RP86-126-000; Transwestern Pipeline Company;
testimony concerning the proper regulatory treatment of gas supply contract
reformation costs and excess take or pay costs.

Expert witness in Docket No. RM85-17 on behalf of the American Public Power
Association concerning proposed rules and regulations pertaining to the implemen-
tation of new economic pricing techniques for wholesale clectric utility services
and ratemaking, and the competitive implications of risk sharing between buyers
and sellers of wholesale services.

Expert witness in Docket No. ER-84-31-000, Central and South West Services
Inc.; testimony concerning competition in the electric utility industry and the
potential competitive impact of the proposed Central and Southwest pool.

Expert witness in Docket No. RP87-103-000, Panhandle Eastern Pipeline
Company; testimony concerning regulatory and economic principles that are
violated by proposal of Indiana Gas company regarding recovery of gas supply
costs.

Expert witness in Docket No. 88-68, Transcontinental Gas Pipeline Corporation;
testimony concerning proposal of "Indicated Shippers" regarding recovery of gas
supply costs and violation of regulatory and economic principles.

Expert witness in Docket Nos. ER89-256-000. ER90-333- 000. EC89-10-000,
Palisades Generating Company; testimony concerning certain aspects of proposed
"Purchase Power Agreement" and other related agreements.

Expert witness in Docket Nos. EC90-10-000, ER90-143-000, ER90-144-000,
ER90-145-000, and EL90-9-000, Northeast Utilities Service Company (re Public
Service Company of New Hampshire); testimony concerning economic aspects
of a proposed utility acquisition as well as related regulatory policies and
competitive issues.

Expert witness in Docket Nos. ER90-374-000, ER90-373-000, ER90-390-000,
ER90-373-001, ER90-090-00, Northeast Utilities Service Company; testimony
on concerns expressed by the Commission in its Orders of August 28, 1990 and
October 31, 1990 regarding the "opportunity cost" provisions in Northeast Utilities
transmission agreements and to respond to its expressed views in this regard.

Expert witness in Docket Nos. EC90-10-007 and ER93-294-000: affidavit
concerning arguments expressed by Northeast Utilitics Service Company with
respect to "opportunity cost" rates.
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Expert witness in Docket No. ER92-331-000 and ER92-332-000; testimony
concerning economic issues related to "open access" transmission service
Consumers Power Company claims to offer in its proposed tariff and the non-firm
transmission service offered in its proposed coordinated operating agrcement
between CPCo, the Michigan Public Power Agency, and Wolverine.

Expert witness in Docket Nos. ER92-595-000, ER92-596-000 and ER92-626-000;
Pacific Gas & Electric Company, Southern California Edison, et al., testimony
concerning anticompetitive effects of the unreasonable restrictions and limitations
that would be imposed on TANC and its Members by the rate and service
schedules filed by the Companies.

Expert witness in Docket No. ER93-465-000, Florida Power & Light; affidavit
concerning the discriminatory and anticompetitive practices of FPL and imposed
costs on Florida cities.

Expert witness in Docket No. RP92-166-000. Panhandle Eastern Pipe Line
Company; rebuttal testimony concerning FERC staff witness' recommended
common equity return allowance.

Expert witness in Docket No. RP93-109-000, Williams Natural Gas Company;
testimony concerning the appropriate rate of return allowance in addition, to
determine whecther WNG's proposed rates are discriminatory, preferential or
anticompetitive.

Expert witness in Docket Nos. TX93-4-000 and EL93-51-000; Florida Power &
Light Company; affidavit dealing with the amount of network transmission service
that FPL would require Florida Municipal Power Agency to buy in order to receive
service and FPL's proposed restrictions on FMPA's access to transmission
interconnections with other utilities.

Expert witness in Docket Nos. ER93-465-000, et al., Florida Power & Light
Company: testimony regarding competitive issues concerning "open access”
transmission service and appropriate rate of return for wholesale rates.

Provide advicc and comments on behalf of Pennsylvania Boroughs in Docket Nos.
RM95-8-000 & RM95-7-000 regarding NOPRs proposed treatment of stranded
costs.

Expert witness in Docket No. ER95-112-000; Entergy Services, Inc; testimony
regarding the Comparability of Entergy open-access tariffs.

Expert witness in Docket No. EC96-10-000, Baltimore Gas and Electric Company,
Potomac Electric Power Company; testimony filed on behalf of the DC Office of
People’s Counsel on competition and merger related market power issues.
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Expert witness in Docket No. EC96-13-000, et al., The Wisconsin Intervenors:
examination of economic issues relating to proposecd merger with a focus on
market power issues.

Expert witness in Docket No. EC96-13-000, et al., Badger Cooperative Group, et
al.; testimony on Remedies.

Expert witness in Docket No. EC97-5-000, Ohio Edison Company, Pennsylvania
Power Company, The Cleveland Electric Tlluminating Company, Toledo Edison
Company; affidavit submitted on behalf of the Boroughs of Ellwood City, Grove
City and Zelienopole, Pennsylvania conceming Applicant’s “Order Compliance
Filing” in response to the Commission’s July 16, 1997 Order regarding the
competitive impact of the merger.

Expert witness in Docket Nos. EC97-5-000, Ohio Edison, Pennsylvania Power
Company, The Cleveland Electric Illuminating Company, The Toledo Edison
Company; affidavit submitted on behalf of Industrial Energy Users-Ohio,
regarding economic issues pertaining to Applicant’s Compliance Filing in
response to Commission’s July 16, 1997 Order.

Expert witness in Docket No. EC97-5-000, Ohio Edison Company, Pennsylvania
Power Company, The Cleveland Electric INuminating Company, The Toledo
Edison Company; affidavit filed on behalf of the City of Cleveland regarding its
protest and the impact of merger on competition in electric power markets.

Expert witness in Docket No. EC97-56-000, Western Resources and Kansas City
Power & Light Company; affidavit filed on behalf of The Kansas City Board of
Public Utilities regarding merger related market power issues.

Expert witness in Docket Nos. EC98-1-000 & ER98-6-0000, New England Power
Company, The Narragansett Electric Company, U.S. Gen New England. Inc.,
Application for Required Approvals Under Sections 203 & 205 of the Federal
Power Act for Divestiture of Generating Business & Related Matters; affidavit
filed on behalf of the Town of Norwood. Massachusetts concerning economic
issues resulting from NEP's sale of all its non-nuclear generation assets to U.S.
Generating.

Expert witness in Docket No. EC98-40-000, American Elcctric Power Company,
Inc., Central & South West Corporation; affidavit filed on behalf of American
Electric Group Intervenors concerning merger related market power issues as a
esult of the merger between AEP & CSW,
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Expert witness in Docket No. RP95-364-005, Williston Basin Interstate Pipeline
Company; testimony filed on behalf of the Public Utilities Commission of South
Dakota and the Montana Consumer Counsel concerning investors™ long term
growth cxpectation component of the discounted cash flow (DCF) model,
November, 1999.

Expert witness in Docket Nos. ER99-28-001, ER99-28-003, EL99-38-002 and
ER99-945-002, Sierra Pacific Power Company: testimony filed on behalf of the
Transmission Agency of Northern California concerning the interconnection of the
Alturas Intertie Project with the Pacific Northwest-Southwest AC Intertie, January,
2000.

Expert witness in Docket Nos. EC00-55-000 & ER00-1520-001, CP&L Holdings.
Inc. and Florida Progress Corporation, affidavit filed on behalf of The Florida

Cities concerning market power issues as a result of the proposed merger of CP&L
and FPC. April 2000.

Expert witness in Docket No. EC00-63-000, Sierra Pacific Power, Nevada Power
Company and Portland General Electric Company, affidavit filed on behalf of The
Transmission Agency of Northemn California concerning merger related market
power issues and the potential for anticompetitive exploitation by applicants, May
2000.

Expert witness in Docket No. EC01-33-000, FPL_Group and Entergy Corporation,
affidavit filed on behalf of Seminole Electric Cooperative and Florida Municipal
Power Agency concerning competitive market and ratepayer protection issues as a
result of proposed merger between FPL and Entergy, January 2001.

Expert witness in Docket No. EL01-80-000, National Grid USA, affidavit
concerning competitive market issues as a result of National Grid's Petition for a
Declaratory Order, declaring they not be deemed a “market participant™ as defined
by Commission regulations with respect to region served by the Alliance RTO,
June 2001.

Expert witness in Docket No. ER01-1639-000, Pacific Gas & Electric Company,
testimony filed on behalf of the Northern California Power Agency concerning
economic arguments of PG&E proposed amendment to Contract 2948A with
Western Area Power Administration, September 2001.

Expert witness in Docket Nos. EC01-156-000 and ER01-3254-000. Alliant Energy
Corporate Services, Inc., MidAmerican Energy Company, Xcel Energy Services,
Inc., TRANSLink Transmission Company, affidavit filed on behalf of IAMU,
CMMPA, and MMUA conceming economic, cost of capital and competitive
market issues, November 2001.
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Expert advicc and analysis in Docket No. RM01-12-000, Remedying Undue
Discrimination Through Open Access Transmission Service and Standard
Electricity Market Design; comments filed on behalf of Montana Consumer
Counsel concerning FERC SMD Proposal, November, 2002.

Expert witness in Docket No. EL03-37-000, Town of Norwood, Massachusetts v.
New England Power Company; testimony filed on behalf of Town of Norwood
concerning complaint against National Grid, USA for imposing unlawful and
excessive rates and charges, December, 2002.

Expert witness in Docket Nos. EL00-95-000, et al., San Diego Gas & Electric
Company, et al.; testimony on behalf of interveners City of Burbank, City of
Glendale, Imperial Irrigation District and Turlock Irrigation District concerning
alleged market manipulation. February, 2003.

Expert advice and analysis in Docket Nos. EL01-118-000 and ELO1-118-001 on
behalf of Montana Consumer Counsel, comments on proposed revisions to market-
based rate tariffs and authorizations, July 2003.

Expert witness in Docket Nos. ER00-2019-006, et al., California Independent
System Operator Corp.; testimony filed on behalf of the California Department of
Water Resources State Water Project concerning transmission cost allocations,
economic efficiency and rate structure design, September 2, 2003.

Expert witness in Docket Nos. EL03-180-000, et al., Enron Power Marketing Inc.,
et al.; testimony filed on behalf of City of Glendale responding to allegations
reflected in Commission’s Order to Show Cause Concerning Gaming and/or
Anomalous Market Behavior Through the Use of Partnerships, Alliances or Other
Arrangements and Directing Submission of Information, September, 2003.

Expert witness in Docket No. ER03-1223-000, Montana Megawatts I. LLC,
affidavit filed on behalf of the Montana Consumer Counsel concerning
NWE/MMI proposed power sales rate formula in support of their request that the
Commission accept their “cost based” Power Purchase Agreement as an initial rate
filing, October 2003.

Expert witness in Docket Nos. ER04-157-000, Bangor Hydro, et al.; testimony
filed on behalf of the New England Consumer Owned Entities (NECOE),
concerning Joint Return on Equity filing by the New England Transmission
owners made in connection with the proposed formation of a Regional
Transmission Organization for New England, December 2003.

Expert advice and analysis in Docket Nos. ER 93-465-033, ER 93-417-002, ER
96-1375-003, OA 96-39-010 and OA 97-245-003, Florida Power & Light

Company; Affidavit regarding anticompetitive transmission cost discrimination,
June 2004.
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Expert witness in Docket Nos. ER-03-563-030, Devon Power, LLC, et al
testimony on the design of a locational installed capacity (“LICAP”) market in
New England.

Expert witness on behalf of Wellesley Municipal Light Plant, Reading Municipal
Light Department, and Concord Municipal Light Plant in Docket Nos. ER-03-563-
030 Dcvon Power, LLC et gl.; testimony regarding LICA pricing and demand
curve parameters. November 2004.

Expert Witness in the matter of PPL Montana, L.1.C, Docket No. ER 99-3491-003,
ER-00-2184-001 and ERO00-2185-001. Affidavit dealing with PPL Montana's
Market Power Analysis. January 2005.

Affidavit in the matter of PPL Montana, LLC, Dockets No. ER 99-3491-003, ER-
00-2184-001. ER00-2185-001, EL05-124-000 and Delivery Price Test dealing
with PPL Montana’s Market Power Analysis. November 2005.

Expert witness in the matter of Market-Based Rates for wholesalc Sales of Electric
Energy Capacity and Ancillary Services by Public Utilities. Docket No. RM04-7-
000. August 2006.

Expert Witness in the matter of Mystic Development, LLC, on Behalf of Wellesley
Municipal Light Plant,Reading Municipal Light Plant, Concord Municipal Light
Plant, And Massachusetts Municipal Wholesale Electric Company Docket No. 06-
427-000. November 9. 2006.

Expert witness in Docket No. EL03-37-000, Town of Norwood., Massachusetts v.

National Grid USA. New England Electric System. New England Power
Company, Massachusetts Electric Co. and Narragansett Electric Company;

Affidavit filed on behalf of Town of Norwood. May 2007.

Expert Witness in Docket ER08-552-000, Niagara Mohawk Power Corporation
Affidavit on behalf of the New York Association of Public Power (“"NYAPP) and
several of its members (Green Island Power Authority, thc Jamestown Board of
Public Utilities, the City of Salamanca, the City of Sherrill, the Village of Solvay
and Oneida Madison). March 17, 2008.

Expert witness in the matter of ISO New England. Inc. March 17, 2008.

Expert advice in the matter of New_York Regional Interconnect. Inc. Docket No.
ER08-39-000. June 2008.
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Before the International Trade Commission -

Expert witness on the profitability of AT&T's Small Business Telephone Systems
and Subassemblies, Inv. Nos. 731-TA-426-428(F).

Before the Nuclear Regulatory Commission -

Affidavit dealing with proposed licensing conditions pertaining to a new nuclear
power plant to be constructed by the Florida Power & Light Company, April 1976.

Affidavit dealing with proposed licensing conditions pertaining to a proposed
Nuclear Power Plant License Renewal, Docket No. 90-16500, October 1990.

Before the Securities & Exchange Commission -

Expert economic witness for the U.S. Justice Department on the matter of

American Electric Power Company, Inc., SEC File No. 70-4596 (proposed merger
with Columbus & Southern Ohio Electric Company), February-March, 1971.

Before the United States Department of Energy -
Dealing with gas supplies and natural gas pipeline service to Florida.
Before the Federal Maritime Commission -

Expert witness in Docket No. 85-3, Matson Navigation Company, Inc.; testimony
concerning proposed overall rate increase.

Before the U.S. Court of Federal Claims -

Expert witness in Brazos Electric Power Cooperative, Inc. v. The United States,
No. 98-837C, affidavit filed on behalf of Brazos conceming economic damages

suffered as a result of the Government’s breach of contract, October 2001.
Before the U.S. District Court for the -

Northern District of New York, Expert witness in 79-CV-163, Town of Massena,
New York v. Niagara-Mohawk Power Corporation; testimony concerning antitrust
issues pertaining to Massena, New York's establishment of a municipal electric
distribution system.

District of Connecticut, expert witness in antitrust liability and damage phases
of Jury Trial in Civil Action B-75-319, Northeastern Telephone Company v.
American Telephone & Telegraph Company, et al.

District Court of Maryland, expert witness in Civil Action No. K83-2990, City
of Hagerstown, Town of Thurmont and Town of Williamsport, Maryland v. The
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Potomac Edison Company. Allegheny Service Corporation: testimony concerning
the price elasticity of demand for electric power.

District Court of Wyoming, expert witness in Civil Action No. C82-0443;
testimony concerning the motivations and consequences of Burlington Northern
Railroad's alleged monopolization of coal supplies from the Powder River Basin in
Wyoming.

District Court of Wyoming, expert witness in Civil Action No. C-86-0172,
January, 1988, concerning natural gas markets in the Rocky Mountain area.

District Court of Massachusetts, expert witness in Civil Action No. 87-1881-C
concerning antitrust liability issues and economic damages sustained by the Towns
of Concord and Wellesley, Massachusetts, 1989.

Eastern District of Missouri, Southeastern Division, expert witness in Civil Action
No. S83-288c concerning economic damages sustained by the Town of Malden,
Missouri, resulting from alleged antitrust violation by Union Electric Company.

District of New Mexico, expert witness in Civil Action No. CV84-1430-JB
concerning the carbon dioxide market in the Bravo Dome area of Northeastern
New Mexico.

District of Alabama, expert witness in Civil Action concerning the constitutionality
of "tort reform" lcgislation limiting punitive damages. Testimony concerned the
profitability of the property/casualty insurance industry in the State of Alabama,
1989.

Eastern District of Missouri, Civil Action No. 83-2756(c), expert testimony
quantifying the damages resulting from alleged anticompetitive practices by
the Union Electric Company.

Southern District of Texas, Houston Division, Civil Action No. H-91-627, expert
witness regarding anticompetitive practices and quantifying the damages resulting
from the alleged anticompetitive practices by Baker Hughes Inc., Hughes Tool

Company, Reed Tool Company, Camco International Inc., and Smith International,
Inc.

Middle District Court of Alabama, Northern Division; Civil Action No. 89-H-
5ION; expert witness cvaluating private agreements between the defendants
meet the purpose of the "active supervision" test for state action immunity.

U.S. District Court for the District of Kansas, Case No. 85-2349, expert witness
concerning competitive markets in the natural gas industry and the quantification
of damages resulting from the alleged anticompetitive conspiracy of Amoco and
affiliates with Cities Service Gas Company, its parent corporation, and affiliates.
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Northern District of Alabama, Southern Division, Civil Action No. CV-91-PT-
00445-S, affidavit concerning the impact on competition in the relevant market
caused by various actions of Southern Natural Gas Company and Alabama Gas
Corporation.

District of Minnesota, Third Division, Civil Action No. CV-3-90-240; affidavit
concerning anticompetitive practices and resulting damages caused by of Fujitsu
Systems of America, Inc.

Northern District of Illinois, Eastern Division, Civil Action No. 87 C 3839; report
on Ecolochem's lost profits due to Arrowhead's alleged patent infringement.

Middle District of Florida, Orlando Division, Case No. 92-35-CIV-Orl-18;
affidavit concerning Florida Power & Light Company's position and conduct for
purposes of determining their competitive implications in light of Section 2 of the
Sherman Act.

Western District of Oklahoma, Civil Action Nos. 89 1186 T and 89 822 T,
affidavit concerning workers compensation rates in Oklahoma and anticompetitive
conspiracy between the defendants and anticompetitive pricing.

District of New Mexico, No. CIV 93-0397 SC/WWD, report concerning damages
sustained by New Mexico insurance agencies as a result of adverse actions taken
by CIGNA in connection with COMPAR program in which agencies were
participants.

District of Minnesota, Fourth Division, expert witness in Civil File No. 4-93 Civil
577, affidavit concerning the effect of reinsurance costs in sctting premiums and
the reasonable rate of return in workers compensation insurance.

District of Colorado, report prepared to evaluate economic damages in Civil
Action No. 94-K-728, June, 1996.

District of New Mexico, report prepared to review and analyze pricing and royalty
payments in order to assess economic damages in Civil Action, No. 95-12
JC/WWD, February, 1997.

District of Ohio, expert witness in Civil No. CV96-0308-E-BLW, Snake River
Valley Electric Association_v. PacifiCorp; affidavit filed on behalf of SRVEA
regarding the competitive structure of electric utility markets in which PacifiCorp
and SRVEA operate, September, 1997.

District of Massachusetts, Expert witness in Case No. 97-CV10818-PBS, Town of
Norwood Massachusetts v. New England Power Company; affidavit filed on
behalf of the Town of Norwood, September, 1997.
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Southern District of Iowa, Central Division, expert witness in Case No. 4-97-CV-
80782, North Star Steel Company v. Mid American Energy Holdings Company
and Mid American Energy Company: declaration filed on behalf of NSSC
regarding economic issues relating to regulation, antitrust and competition in the
electric utility industry, February, 1998.

Eastern District of Michigan, expert witness in Docket No. 97-10366, Indeck
Energy Services v. Consumers Energy Company: affidavit filed on behalf of
Indeck concerning competition February, 1998.

Eastern District of Texas, expert witness in Civil Action No. H-97-3994, North
Star Steel Texas Inc. V_Entergy Gulf States. Inc.; declaration filed on behalf of
North Star regarding market structure and competition, March, 1998.

Middle Pennsylvania, expert witness in Civil Action No. 4:CV-96-2176, AVCO v.
Superior Air Parts, Inc.; report filed on behalf of AVCO concerning economic
damages suffered as a result of alleged actions by defendants.

District of Colorado, expert witness in Case No. 96-Z-2451, United States
Government and CO- Claims Coalition, LLC v. Shell Oil Company. Shell Western
E&P. Inc., Mobil Producing Texas and New Mexico, Inc. and Cortez Pipeline
Company; report submitted on behalf of Plaintiffs’ concerning Defendants’ pricing
and royalty payment practices for carbon dioxide gas produced from the McElmo
Dome CO, gas unit in Colorado, August, 1998.

District of Nebraska, expert advice and analysis in Civil Action No. 8:97CV-346.
Report filed on behalf of Nebraska Public Power District concerning NPPD’s
Nuclear Decommissioning Trust Fund Investments, April 1999.

Middle District of Pennsylvania, expert witness in Case No. 3:CV-01-2308,
Borough of Olyphant, Pennsylvania v. PP&L., Inc., PP&L Corporation, and PP&L
Generation, L.L.C.; affidavit concerning competitive structure of electric utility
markets in which PP&L and Olyphant operate, PP&L market power and
anticompetitive injury suffered by Olyphant as consequence of PP&L conduct,
December, 2002.

District of Montana, Billings Division, Expert witness in CV-03-129-BLG-RWA,

Upper Misouri Generation & Transmission Electric Cooperative, Inc. v. Western
Plains Electric Cooperative, Inc.; Damages Report, March 2004.

Southern District of Texas, affidavit in the matter of Gary R. Shannahan, Daniel L.
Mortland, And Kathryn M. Scott Individually And For Others Similarly Situated
Dynegy. Inc., Dynegy Inc.Benefit Plans Committee, Louis Dorey, Robert D. Doty,
Jr., Alec G. Dreyer, Andrea Lang, Michael Mott. Milton L. Scott, And R. Blake
Young. Civil Action No. 4:06-cv-00160 (September 15, 2006).
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District of Columbia, Expert Witness in Case No. 1:04cv-00940-RWR, City of
Moundridge . et al v. Exxon-Mobil Corporation et al. May 2008.

Before the Circuit Court of the Second Judicial Circuit, Statc of Florida -

Expert witness in Florida Excess Profits Statute Enforcement; testimony
concerning excess profit levels in the private passenger automobile insurance
industry in the state of Florida.

Expert testimony on behalf of the State of Florida Insurance Department concern-
ing the constitutionality of and technical need for the recent strengthening of the
State's insurance regulatory law as it is applied 1o commercial liability insurance
rates. (1986)

Before the Missouri Circuit Court of Callaway County -

Expert witness in Case No. CV 587-4; testimony concerning rates to be charged
for electric transmission services; 1989.

Before the Superior Court of New Jersey, Law Division, Cumberland County -

Expert witness in Docket No CUM-L-001206-00, Atlantic City Electric Company;
on behalf of The City of Vineland, New Jersey. Report on The Fair Market Value
of Property to be Acquired by The City of Vineland, New Jersey from the Atlantic

City Electric Company, July 2000.

Before the Superior Court Division of North Carolina, Wake County -

Affidavit concerning North Carolina workers compensation insurance regulatory
framework and the effect of residual market service carrier fees on employers costs
of workers compensation insurance and the extent to which the fees are subject to
regulatory scrutiny and control.

Before the St. Lawrence County (New York) Court Commissioners of Appraisal -

Expert testimony, Index 59244 concerning the condemnation value to be
established for Niagara Mohawk's distribution property being acquired by
the Town of Massena, New York to establish a municipal system.

Prepared for the St. Lawrence County (New York) -

Preliminary report for the Towns and Villages of Canton and Potsdam, New York;
teasibility and legal considerations for the establishment of a municipal electric
system, August 1996.
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Betore the Maine Superior Court of Kennebec County -

Expert witness in Docket No. CV-85-459, NCCI v. Superintendent of Insurance,
witness for the State of Maine concerning the reasonableness of Maine's workers
compensation insurance regulatory law.

Before the Arizona Superior Court, Coconino County -

Expert testimony in Case No. 39780 on behalf of the City of Page, Arizona, con-
ceming the condemnation value of electric utility properties being taken by the
City of Page to establish its own municipally-owned electric utility system.

Before the Arizona Superior Court, Maricopa County -

Expert witness in Civil Action No. 87-36278 concerning the condemnation value
of electric utility properties being taken by the City of Gilbert to establish its own
municipally owned electric utility system, 1989.

Before the California Superior Court for San Francisco -

Expert testimony in Case No. 843144 concerning the anticompetitive nature of
anti-rebate laws applicable to the California property/casualty insurance industry.

Before the California Superior Court, Sacramento County -

Expert advice and analysis in Case No. 98AS052270 on behalf of California
consumers of diesel fuel concerning anticompetitive pricing among certain oil
companies doing business in the State of California, July, 1999.

In the Court of Common Pleas, State of South Carolina, County of Greenville

Affidavit providing a description of the overall framework of the South Carolina
workers compensation insurance regulatory scheme with a focus on residual
market servicing carrier fees; Case No. 93-CP-23-2428, October 1996.

Report filed in Case No. 94-CP-23-2428 on economic liability and anticompetitive

damages for workers’ compensation insurance buyers in South Carolina, May,
1998.

In the Circuit Court for Bullock County, Alabama

Affidavit quantifying the direct economic vaue of proposed settlement to workers
compensation purchaser in Alabama; Civil Action No. CV-94-82.80, October
1996.

In the Circuit Court of the 11" Judicial Circuit in and for Miami-Dade County, Florida
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Expert witness in Case No. 99-17626 CA 23, Violcta Sobrado Rothe, et al. v.
Amedex Insurance Company; testimony concerning the usage and importance of
the terms “class™ and “block™ in the insurance industry, June 2001.

In the Circuit Court of the 15® Judicial Circuit in and for Beach County, Florida

Expert witness in Case No. CL94-3275 AD, National Council on Compensation

Insurance, Inc. et al., vs. Uniforce Temporary Personnel, Inc. et al. Retained by
Uniforce to testify as to damages suffered as a result of NCCI’s alleged improper

determination of its Experience Modifier between 1988 and 1992, May, 1997.

In the District Court of Travis County, Texas, 53" District & 250" Judicial District Court

Expert witness in Consolidated Action Nos. 97-08264 and 95-15470; report filed
on behalf of Plaintiffs, on class certification issues regarding economic conspiracy
and damages, January, 1998.

In the District Court of Harris County, Texas, 269" Judicial District Court

Expert advice and analysis in Cause No. 96-016613, Cities of Wharton, Pasadena
and Galveston v. Houston Lighting & Power Company. Expert Report filed on
behalf of Cities concerning municipal franchise fees, October, 1999.

In the Circuit Court of Coahoma County, Mississippi

Expert witness in Civil Action No. 14CI-97-0006, Mississippi Valley Gas
Company vs. City of Clarksdale Public Utilities Commission; testimony on behalf
of City of Clarksdale concerning allegations and evidence relating to antitrust
liability and damages, August 1998.

In the District Court of Johnson County, Texas, 249" Judicial District Court

Affidavit in Cause No. C-2002-00267; Brazos Electric Power Cooperative, Inc. v.
Ponderosa Pine Energy, L.L.C., et al, on behalf of Brazos Electric Power
Cooperative, Inc. regarding control, ownership and operation of Cleburne
generating plant, competition between Brazos and Enron, and Enron’s Status as an
electric utility, August 4, 2003.

Before the Alabama Public Service Commission -

Expert witness in Docket No. 17667, Alabama Power Company; testimony
concerning rate base and cost of service issues.

Expert witness in Case No. 18548, South Central Bell Tclephone Company;
testimony concerning the restructuring of WATS rates.
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Expert witness in Docket No. 1882. South Central Bell Telephone Company;
testimony dealing with the Company's proposed levels of revenuc, expenses, rate
of return and rate base.

Before the Governor of Alabama's Special Commission on Insurance Regulation and Tort

Expert testimony on profitability in the property/casualty insurance industry and
the underlying causes of the liability insurance crisis. 1986.

Before the Alaska Pipeline Commission -

Expert witness in Docket P-78-5, Northpole Refinery; testimony on cost allocation
and rate design issues.

Before the Arizona Corporation Commission -

Expert witness for Honeywell Information Systems, Inc. in Docket No. U-1345,
Arizona Public Service Company; testimony concerning cost of service and
marginal cost pricing.

Expert witness in Docket No. 9981-E-1051-83, Mountain States Telephone and
Telegraph Company; testimony concerning financial condition, cost of capital and
rate of return.

Expert witness in Docket No. U-1345-83-155, Arizona Public Service Company;
testimony concerning financial condition, earnings level, cash flow and incentive
regulation.

Expert witness in Docket No. 9981-E-1051-83-286. Mountain States Telephone
and Telegraph Company; testimony dealing with post-divestiture cost estimates.

Expert witness in Docket Nos. E-1032-86-020, E-1656-86-020, E-2276-86-020,
and E-2334-86-020, Citizens Utilities Company; testimony addressing issues of
fair rate of return, capital structure, and prudent utility operations.

Expert witness in Docket No. U-1345-85-156, Arizona Public Service Company;
testimony concerning fair rate of return and capital structure. the effects of diversi-
fication on APS, APS affiliate relations and tax issues.

Expert witness in Docket No. E-1032-86-020, et al; Citizens Utilities Company:
testimony concerning the revenuc rcquirements, operating and accounting prac-
tices of Citizens Utilities Water, Wastewater, Electric and Gas Operations in
Arizona.

Expert witness in Docket No. E-1032-85-204 et al; Citizens Utilities Rural
Company, Inc.; testimony concerning the rate of return and revenue requirements
for Citizens Utilities telephone utility operations in Arizona.
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Expert witness in Docket No. U-1933-92-101, Tucson Electric Power Company:
testimony concerning TEP's requested authorization for restructuring of agree-
ments and the appropriate regulatory policy the Commission should follow as it
deals with TEP's continuing restructuring process and the ratemaking impact of
that process.

Expert witness in Docket No. U-1933-93-006, Tucson Electric Power Company;
testimony concerning TEP's cost of capital and fair rate of return that should be
allowed for the purpose of setting electric utility rates and TEP's proposed cost
allocation methodology and related rate design proposals.

Before the Arkansas Public Service Commission -

Expert witness in Docket No. 81-144-U, Arkansas Power & Light Company;
testimony concerning proposals by AP&L and Commission staff to retroactively
allocate to Reynolds Metals a customer-specific charge for unrecovered revenue
balance.

Expert witness in Docket No. U-2748, Southwestern Bell Telephone Company;
testimony concerning service and equipment costs, tariff structures and competi-
tion in the telecommunications industry.

Expert witness in Docket No. U-2896, Generic Hearing; testimony concerning
competition in the telecommunications industry.

Expert witness in Docket No. 82-314-0, Arkansas Power & Light Company;
testimony concerning cost of service issues.

Expert witness in Docket No. 83-064-U, Southwestern Electric Power Company;
testimony concerning rate of return, CWIP and cash working capital issues.

Expert witness in Case No. 84-249-U, Arkansas Power & Light Company:;
testimony discussing the extent to which the cost of Middle South Utilities Grand
Gulf Unit 1 should be included in Arkansas Power & Light Company’s rates.

Before the Canadian Radio Television and Telecommunications Commission -

Expert testimony concerning the competitive implications of Canadian Pacific
Telecommunication's application for access to the Bell Canada network.

Expert testimony concerning cost methods in Docket No. 1981-41.

Expert testimony concerning thc Commission's Revenue Settlement Plan and the
cost methodologies presented by Bell Canada and others; the testimony presents a
fully distributed cost methodology for application to the major telephone utilities
in Canada.
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Expert testimony concerning the resale of telecommunication services and the
interconnection of competitive long distance carriers to the local networks of
telephone companies.

Newfoundland and Labrador Board of Commissioners of Public Utilities - Canada

Expert witness in the matter of Newfoundland and Labrador Hydro, testimony and
report filed on behalf of Board of Commissioners concerning cost of service
methodology, rate design and proposed rates, July 2001.

Expert witness In The Matter of an Amended Application by Petition of
Newfoundland Light & Power Co. Limited; testimony on behalf of the Board of
Commissioners concerning NL&P cost allocations and proposed rate design, July,
1996.

Report to The Board of Commissioners of Public Utilities of Newfoundland and
Labrador concerning Newfoundland Power Company’s Study of Rate Designs
Based on Marginal Costs.

Report to The Board of Commissioners of Public Ultilities of Newfoundland and
Labrador, Regulation of Electric Utility Capital Expenditures: A Summary of
North American Jurisdictions, January 2004,

The California Earthquake Authority -

Report to the California Earthquake Authority, Actuarial Report Regarding the
California Earthquake Authority’s 2002 Proposed Rate Application, October
2002.

Before the California State Insurance Commissioner -

Expert testimony in File No. REB-1002 (Consolidated); testimony in the Matter of
Various Rate Increase Applications and With Respect to Certain Issues Related to
the Control, Review and Approval of Insurance Rates Pursuant to Insurance Code
Sections 1861.01(a), 1861.05, and Related Laws, March 1990.

Expert testimony in thc matter of dctermination of rate of retumn, leverage factor,
and projccted yield for 1989 rate calculations, File No. RCD-2 (Continued
Hearings) 1991.

Report to the California Insurance Department -

Using Industry Loss Trends to Project Individual Insurer Loss Trends. July 1991.
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Before the California Public Utilities Commission -

Expert witness in Application No. 55723, Pacific Telephone & Telegraph
Company: testimony concerning the basis and economic implications of cost
allocation rate levels, and rate design for various types of telephone equipment
and service classifications.

Expert witness in Centrex 10191, Investigation into Rates, Tariffs. and Costs of
Centrex Service; testimony concerning service and equipment costs, tariff struc-
tures, and competition in the telecommunications industry.

Expert witness in Case No. OIl 83 06 01, Western Union; testimony concerning
"natural" monopolies and regulatory restrictions in telecommunications systems.

California Office of the Attorney General -

Preliminary Report on 1996 Gasoline and Diesel Fuel Retail Price Increases in
California, August, 1996.

Before the Colorado Public Utilities Commission -

Expert witness in Docket No. 1154, 1133, Case No. 5748. Mountain States
Telephone & Telegraph Company; testimony concerning Dimension PBX and
Com Key tariffs as well as Western Electric pricing practices and impacts on com-
petitors in the interconnect industry.

Expert witness in Docket No. 1067, Case No. 5703, Mountain States Telephone &
Telegraph Company; testimony concerning service and equipment costs. tariff
structure and competition in the telccommunications industry.

Expert witness in Docket No. 1425, Public Service Company of Colorado;
testimony concerning service extension charges.

Expert witness in Docket No. 34444, Public_Service Company of Colorado;
testimony concerning service extension charges.

Beforc the Connecticut Department of Public Utility Control -

Expert witness in Docket No. 94-12-13. Investigation Into the Restructuring of the
Electric Utility Industry.

Expert witness in the application of the Connecticut Light and Power Company
for approval of amended rate schedules, Docket No. 90-12-03.

Expert witness in Docket No. 92-11-11, Connecticut Light & Power Company:
testimony concemning CL&P's proposed implementation of "average and
excessive" cost allocation methodology and proposed rates.
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Expert witness in Docket No. 95-07-05, DPUC Investigation of a Fully Tracking
Energy Adjustment Clause for Electric Companies; testimony on behalf of the
Office of Consumer Counsel concerning the adoption of an EAC to replace the
FAC and GUAC to protect the interests of Connecticut ratepayers and ensure
economy and efficiency in energy production and purchasing.

Expert witness in Docket No. 96-01-28, DPUC Review of the Purchased Gas
Adjustment Clause; testimony on behalf of the Office of Consumer Counsel to
determine whether elimination of adjustment clauses would better achieve
regulatory policy goals in the natural gas industry, June. 1996.

Expert witness in Docket No. 99-07-20, Joint Application of Energy East Corp.
and Connecticut Energy Corporation for Approval of a Change of Control;
testimony filed on behalf of Connecticut Office of Consumer Counsel concerning
competitive market issues pertaining to the proposed acquisition of Connecticut
Energy Corporation by Energy East Corporation, September, 1999.

Expert witness in Docket No. 99-08-02. Joint Application of Northeast Utilities
and Yankee Energy System for Approval of a Change of Control; testimony filed
on behalf of Connecticut Office of Consumer Counsel concerning competitive
market issues pertaining to the proposed acquisition of Yankee Energy System by
Northeast Utilities. October, 1999.

Expert witness in Docket No. 99-08-09, Joint Application of Energy East
Corporation and CTG Resources for Approval of a Change of Control; testimony
filed on behalf of Connecticut Office of Consumer Counsel concerning
competitive market issues pertaining to the proposed acquisition of CTG by
Energy East, October, 1999.

Before the Delaware Public Service Commission -

Expert witness in Docket No. 80-9, Delmarva Power & Light Company:; testimony
concerning class revenue requirements, review of the Company's proposed rates,
and incentives in the design of the fuel adjustment tariff.

Expert witness in Docket No. 81-8, Diamond State Telephone Company;
testimony concerning affiliated relationship and terminal equipment.

Expert witness in Docket No. 83-12, Diamond State Telephone Company:;
testimony concerning Company's financial condition and rate of return.

Before the D.C. Public Service Commission -

Expert witness in Formal Case No. 686, Washington Gas Light Company:
testimony dealing with cost allocation and rate design issues.
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Expert witness in Case No. 729, The C&P Telephone Company; testimony
concerning regulatory and economic treatment of tax expenses in establishing
revenue requirements.

Expert witness in Case No. 748, Potomac Electric Power Company; testimony
pertaining to requested rate increase.

Expert witness in Formal Case No. 768, Washington Gas Light Company:
testimony concerning the financial condition of the Washington Gas Light
Company.

Expert witness in Formal Case No. 777, Chesapeake & Potomac Telephone
Company; testimony dealing with Financial Condition, depreciation and Capital
Recovery, and Cost Methods.

Expert witness in Formal Case No. 712, Attrition; testimony dealing with Attrition.

Expert witness in Formal Case No. 785, Potomac Electric Power Company;
testimony dealing with company request for rate increase.

Expert witness in Formal Case No. 787, Washington Gas Light Company;
testimony concemning WGL's financial condition and revenue increase
requirements.

Expert witness in Formal Case No. 869, Potomac Electric Power Company;
testimony concerning revenue requirement and rate design issues.

Expert witness in Formal Case No. 951, Office of the Peoples Counsel; testimony
examining rates, costs, and competitive issues.

Advice and Comments in Formal Case No. 945, Investigation into Electric

Services, Market Competition and Regulatory Practices; on behalf of D.C. Office
of People’s Counsel, January. 1997.

Expert witness in Formal Case No. 922, Application of Washington Gas Light
Company District of Columbia Division for Authority to Increase Existing Rates
and Charges for Gas Services; testimony on behalf of the Office of People’s
Counsel concerning reasonableness of financial assumptions underlying the WGL
filing in support of its proposed phase-in of post retirement benefits expense under
FAS 106, June, 1997.

Report to the D.C. Office of the People's Counsel on Bell Atlantic’'s Merger
Commitments to the Federal Communications Commission, August, 1997.

Report to the D.C. Office of the People's Counsel; Alternatives to the
PEPCO/BG&E Merger.
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Expert witness in Formal Case No. 1057, Verizon Washington, DC Inc..s
Competitive Under Price Cap Plan 2007 for the Provision of Local
Telecommunicatiions’s Services in the District of Columbia on behalf of the D.C.
Office of the People’s Counsel. January 31, 2008.

Before the Florida Department of Insurance -

Expert testimony conceming the underwriting return allowable in establishing
workers compensation insurance rates (1984).

Expert witness in the 1986 Workers Compensation Insurance Rate Case; testimony
concerning the appropriate rate of return for workers compensation insurcrs in the
State of Florida.

Expert testimony concerning the underwriting return and profit rate that should be
established in setting rates for workers compensation insurance in Florida (1985).

Expert witness in 1987 workers' compensation insurance rate case; testimony
concerning return and underwriting profit that should be established in setting rates
for workers compensation insurance in Florida.

Expert witness in 1988 workers' compensation insurance rate case; testimony
concerning rate of return for establishing workers' compensation insurance rates in
Florida.

Expert witness in 1989 workers' compensation insurance rate case; testimony
concerning rate of return for establishing workers' compensation insurance rates in
Florida.

Expert witness in an Application of National Counsel on Compensation Insurance
for Revision of Workers Compensation Insurance Rates, October 1989.

Expert Witness in the Application of National Counsel on Compensation Insurance
for Revision of Workers Compensation Insurance Rates, October 1991.

Bcfore the Florida Public Service Commission -

Expert witness in Docket No. 810035TP, Southern Bell Telephone & Tclegraph
Company; testimony concerning revenue adjustment to achieve the full
normalization of deferred tax expenses and the associated current tax costs.

Expert witness in Docket No. 810095-TP, General Telephone Company; testimony
dcaling with tax normalization issues.

Expert witness in Docket No. 810235-TP, Central Telephone Company of Florida;
testimony dealing with deregulation of telephone terminal equipment.
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Expert witness in Docket No. 900202-EU, City Electric System of the Utility
Board of the City of Key West, Florida; testimony concemning the critical
economic importance of coordination in the electric utility industry.

Expert witness in Docket No. 020233-EI, Review of GridFlorida Regional

Transmission Organization (RTO) Proposal; testimony concerning prudence of
GridFlorida market design principles, October, 2002.

Before the Public Service Commission of Georgia -

Expert witness in Docket No. 3231-U, Southern Bell Telephone & Telegraph
Company; testimony concerning its relationship with AT&T with respect to
general services and licenses, and the proper treatment of the costs involved.

Expert witness for the Commission’s Advisory Staff in Docket No. 18300-U,
Georgia Power Company’s 2004 Rate Case, testimony on cost of service
methodology and rate design, October 2004.

Before the Georgia Department of Insurance -

Report to the Department of Insurance on NCCI's 1992 rate filing regarding
appropriate rate of return and underwriting profit and contingency factor that
should be allowed in establishing workers compensation insurance rates.

Expert witness in Case No. 93C-147, National Council on Compensation
Insurance, audit report of NCCI's 1993 voluntary and residual market workers
compensation insurance rate filings and recommendation on appropriate rate of
return and required underwriting profit and contingency factor that should be
allowed in establishing workers compensation insurance rates.

Before the Hawaii Public Utility Commission -

Expert witness in Docket No. 4125, Citizens Electric Company - Kauai Electric
Division; testimony concerning rate of return, capital structure and related issues.

Expert witness in Docket No. 4156, Maui_Electric Company, Ltd.; testimony
concerning rate of return and related issues.

Expert witness in Docket No. 4306, Hawaii Telephone & Telegraph Company;
testimony on overall financial health and revenue requirements.

Expert witness in Docket No. 4588, Hawaiian Telephone Company; testimony
on cost-based telephone utility rates and flat customer access charges.

Expert witness in Docket No. 5114, Hawaiian Telephone Company; testimony
concerning interstate rate increases and revised rate schedules.
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Expert witness in Docket No. 6801, GTE Hawaiian Telephone Company;
testimony concerning cost of capital impacts of GTE Corporation and HTC
reorganization.

Before the Idaho Public Utilities Commission -

Expert witness in Case U-1000-37, Mountain States Telephone & Tclegraph
Company; testimony concerning rate of return, capital structure and related issues.

Before the Illinois Commerce Commission -

Expert witness in Docket No. 77-0511, lllinois Bell Telephone Company;
testimony concerning proposed trunk rates and regulations.

Expert witness in Docket No. 85-0079, Continental Telephone Company of
Illinois; testimony concerning proposed general increases in telephone rates.

Expert witness in Docket Nos. 83-0573 and 84-0555, Commonwealth Edison
Company; testimony on behalf of the Attorney General of the State of lllinois
concerning a phase-in of new rates for Commonwealth Edison.

Expert witness in Docket No. 84-0111, lllinois Bell Telephone Company;
testimony concerning the proposed restructuring of Centrex services applicable
in all exchanges.

Expert witness in Docket No. 87-0427, Commonwealth Edison Company;
testimony concerning cost of capital and rate of return issues for the purpose
of setting electric utility rates.

Expert witness in Docket No. 90-0169, Commonwealth Edison Company;
testimony concerning cost of capital and rate of return issues for the purpose
of setting electric utility rates.

Before the Indiana Public Service Commission -

Expert witness in Causc No. 35214, Public Service of Indiana, Inc.: testimony
concerning cost allocation, rate design issues and the economic implications of
electric utility rates.

Expert witness, Cause No. 35214, Public Service Company of Indiana. testimony
concerning rate structurc design and cost allocation issues.

Expert witness in Cause No. 37558, Indiana Bell Telephone Company, Inc.;
testimony concerning the authority to make adjustments in thc existing Centrex
exchange and network services rates, for approval of new schedules, rates, and
rules and regulation.
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Before the lowa State Commerce Commission -

Expert witness in Docket No. RPU-84-7, Northwestern Bell Telephone Company;
testimony concemning the adjustment of intrastate rates and charges.

Expert witness in Docket No. RPU-84-40 (RF-84-305), lowa-Illinois Gas and
Electric_Company; testimony on behalf of North Star Steel concerning the
appropriateness of the proposed revision to Rider 4 for interruptible service.

Expert witness in Docket No. RPU-86-8, Interstate Power Company; testimony
concerning the implementation of management efficiency standards in the
regulatory process.

Before the Iowa Utilities Board -

Expert witness for the Office of Consumer Advocate in Docket No. RPU-05-2-TF-
05-143 and TF-05-144; Aquila, Inc. d/b/a Aquila Networks regarding the
Management Performance of Aquila, Incorporated and the potential of this
performance on Iowa gas utility ratepayers. August 2005.

Expert witness for the Office of Consumer Advocate in Docket RPU-08-3; Black
Hills/Towa Gas Utility Company, LLC d/b/a Black Hills Energy (f/k/a Aquila, Inc,
d/b/a Aquila Networks. December 3, 2008.

Expert witness for the Office of Consumer Advocate in Docket No. RPU-2010-
0001, Interstate Power and Light Company. Testimony - July 2010.

Idaho Tax Commission -

Expert advice and analysis in valuing Electric Utility Property. Report Valuing
Electric Utility Property prepared and presented to the Idaho State Tax
Commission, and testimony in property tax proceedings for Idaho Power Company
and PacifiCorp. June 2005.

Before the State Corporation Commission of the State of Kansas-

Expert witness in Docket Nos. 105, 712-U, Southwestern Bell Telephone
Company: testimony dealing with service and cquipment costs, tariff structurcs
and competition in the telecommunications industry.

Expert witness in Docket No. 97-WSRE-676-MER, Joint Application of Western
Resources, Inc. and Kansas City Power and Light Company for Approval of
Merger and Other Related Relief; testimony filed on behalf of Kansas City Board
of Public Utilities regarding merger related market power issues, February, 1999.

Jw-32



Before the District Court of Montgomery County, Kansas —

Expert witness in Case No. 09 CV 691, Coffeyville Resources Nitrogen Fertilizers,
LLC vs.City of Coffeyville, Kansas. August 2010

Before the Utility Regulatory Commission of Kentucky -

Expert witness in Case No. 7669, General Telephone Company of Kentucky;
testimony concerning an adjustment in rates.

Expert witness in Case No. 9160, South Central Bell Telephone Company;
testimony concerning an increase in rates and the approval of tariff changes for
telecommunications service.

Expert witness in Case No. 8847, South Central Bell Telephone Company;
testimony concerning financial condition, rate base and rate of return.

Before the Louisiana Insurance Rating Commission -

Expert witness in the Matter of Workers Compensation Insurance Rates 1986;
testimony concerning loss development, expense trending and financial matters
pertaining to the specification of an appropriate rate level for workers compen-
sation insurance in Louisiana.

Before the Louisiana Public Service Commission -

Expert witness in Docket No. U-14495, Gulf States Utilities Company; testimony
concerning price elasticity of demand for electric utility service.

Before the Maine Public Utilities Commission -

Expert testimony in F.C. #2168, Central Maine Power Company; testimony
concerning electric utility rate structure design.

Expert witness in Docket No. F.C. 2332, Central Maine Power Company;
testimony dealing with rate design issucs and the economic implications of
electric utility rates.

Expert witness in Docket No. 80-142, New England Telephone & Telegraph
Company; testimony concerning proposed increase in rates.

Expert witness in Docket No. 80-108, Bangor Hydro-Electric Company; testimony
concerning cost of serving an interruptible customer.

Expert witness in Docket No. 80-66, Central Maine Power Company; testimony
concerning cost of service and rate design issues.
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Before the Maine Bureau of Insurance -

Expert witness in the Matter of Workers Compensation Insurance Rates; testimony
concerning loss development, expense trending, investment income and other
matiers pertaining to the appropriate level of workers compensation insurance rates
in Maine.

Expert witness in Docket No. INS-88-2, National Counsel on Compensation
Insurance; testimony concerning earnings rate and underwriting return for
establishing workers' compensation insurance rates in Maine.

Expert witness in Docket No. INS-91-66; testimony concerning appropriate profit
and contingency component for inclusion in the servicing carrier allowance for
workers compensation rates.

Before the Maryland Public Service Commission -

Expert testimony in Case No. 6807, Future Adequacy of Service; testimony
concerning electric power demand modeling and forecasting.

Expert witness in Case No. 7338, Phase III, Potomac Edison Company; testimony
concerning electric utility rate design pertinent to the Public Utility Regulatory
Policies Act of 1978.

Expert witness in Case No. 7408, Baltimore Gas & Electric Company; testimony
concerning BG&E's Gas Service Tariff provisions regarding the costs to be paid by
new customers for gas main extensions and service line extensions in excess of 50
feet.

Expert witness in Case No. 7435, Chesapeake & Potomac Telephone Company;
testimony concerning capital cost issues.

Expert witness in Case No. 7450, Chesapeake & Potomac Telephone Company;
testimony concerning issues related to the divestiture by AT&T.

Expert witness in Case No. 7450 Phase II/7735, Chesapeake & Potomac Tele-
phone Company; testimony concerning cost of service and subscriber access costs.

Expert witness in Case No. 7851, Chesapeake & Potomac Telephone Company;
testimony concerning the application for authority to restructure schedule of rates

and charges.

Expert witness in Case No. 7467, The Chesapeake & Potomac Telephone
Company; testimony concerning the regulatory and economic treatment of deferred
tax expenses and credits in establishing revenue requirements.
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Expert witness in Case No. 7591, Chesapeake & Potomac Telephone Company;
testimony dealing with cost methods.

Expert witness in Case No. 7661, Chesapeake & Potomac Telephone Company:;
testimony conccrning the development of cost of service methodologies.

Before the Utilities Commission of St. Michaels, MD -

Expert witness in annual rent arbitration; testimony concerning fair and reasonable
revised annual rent for period 10/15/91 to 10/15/96 to be paid by Delmarva Power
& Light Company under its 1981 lease of the St. Michaels service territory.

Before the Massachusetts Public Utility Commission -

Expert witness in D.P.U. 19139, Investigation of Rates and Charges for Dimension
400 PBX Service; testimony concerning service and equipment costs; tariff
structures and competition in the telecommunications industry.

Expert witness in Docket No. D.P.U. 84-25, Western Massachusetts Electric
Company; testimony concerning CWIP in rate base, cash flow and phase-in issues.

Before the Commonwealth of Massachusetts Division of Insurance -

Expert witness in Docket No. 2001-29, Automobile Insurance Bureau of
Massachusetts, testimony filed on behalf of the Massachusetts Attorney General
concerning cost of capital and rate of return, September 2001.

Expert witness in Docket No. 2000-10, Automobile Insurance Bureau of
Massachusetts, testimony filed on behalf of The Massachusetts Attorney General

concerning private passenger automobile insurance rates and underwriting profit,
August 2000.

Expert witness in Application of Automobile Insurance Bureau of Massachusetts,
2000 Massachusetts Private Passenger Automobile Underwriting Profit Filing;

testimony filed on behalf of Massachusetts Attorney General concerning ratc of
return and cost of capital, September, 1999.

Before the Michigan Public Service Commission -

Expert witness for the State of Michigan, Department of Attorney General in Case
Nos. U-5365 and U-5322, Michigan Consolidated Gas Company; testimony
concerning rate of return and cost of service issues.

Expert witness in Case No. U-5502, Detroit Edison Company; testimony
concerning rate of return.

JW-35




Expert witness of the State of Michigan, Department of Attorncy General in Case

No. U-5608, Indiana & Michigan Electric Company; testimony concerning rate of
return.

Expert witness for the State of Michigan Office of Attorney General in Case No.
U-5669, Upper Peninsula Power Company; testimony concerning rate of return
and cost of service issues.

Expert witness in Case U-5955, Michigan Consolidated Gas Company; testimony
concerning rate of return and capital structure issues.

Expert witness in Case U-6002, Michigan Bell Telephone Company: testimony
concerning capital structure and rate of return issues.

Expert witness in Case U-5979, Consumer's Power Company; testimony
concerning rate of return issues.

Expert witness in Cases U-5197, U-5752, U-5753 and U-5754, Michigan Bell
Telephone Company; testimony concerning cost of service and antitrust issues.

Expert witness in Docket No. U-6103, Detroit Edison Company; testimony
concerning cost of service and steam heat rates.

Expert witness in Cause No. U-7660, Detroit Edison Company; testimony
concerning financial conditions, revenue requirements and cash flow issues.

Expert witness in Cause No. U-7830, Consumers Power Company; testimony
concerning capital structure and rate of return as well as revenue requirement
issues pertaining to the Midland plant.

Expert witness in Case No. U-8789, The Detroit Edison Company; testimony
concerning costs of excess capacity in setting utility rates in regard to proper
ratemaking treatment for the FERMI 2 plant.

Expert witness in Case No. U-10127 and U-8871, Consumers Power Company;
testimony concerning the merits of CPCo's proposed settlement agreement to
resolve Midland Cogeneration Venture Limited Partnership cost recovery issues.

Before the Michigan Department of Commerce, Insurance Bureau -

Expert witness in Case No. 91-11806-BC, Blue Cross Blue Shield of Michigan;
testimony concerning required rate levels for BCBSM.

Before the Minnesota Commerce Commission -

Expert witness in O.A.H. Docket No. 9-1004-3412-2, St. Paul Fire & Marine
Insurance Company; testimony concerning required return, profit and contingency
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factor, expense level, loss ratio and resulting rate change that should be imple-
mented in establishing St. Paul's rates for physicians and surgeons medical
malpractice liability insurance in Minnesota.

Before the Minnesota Public Service Commission -

Expert cost of service and rate design witness in Docket No. E-002/GR-77-611,
Northern States Power Company; testimony concerning cost responsibility, cost
allocation, and principles of rate structure design.

Expert cost of service and rate design witness in Docket No. E002/GR-76-934,
Northern States Power Company; testimony concerning cost responsibility and
cost allocation issues and principles of rate structure design.

Expert rate design witness in Docket No. ER-2-1, Northern States Power
Company; testimony involved analysis of rate design issues including time-of-day
pricing, marginal cost responsibility, and load factor analysis.

Expert witness in Docket No. G-008/GR-77-1237, Minnesota Gas Company;
testimony concerning cost allocation and rate of return issues.

Before the Mississippi Public Service Commission -

Expert witness in Docket No. U-3929, Mississippi Power Company; testimony
concerning proposed increase in rates. and recommendations to a fair rate of return
in electric utility rates.

Before the Missouri Public Service Commission -

Expert witness in Docket No. TR82-1998, Southwestern Bell Telephone
Company; testimony concerning rate of return requirements.

Expert witness in Case No. TR-83-253, Southwestern Bell Telephone Company;
testimony concerning cost of service and subscriber access costs.

Expert witness in Case No. EM-96-149, Application of Union Electric Company
for an Order Authorizing (1) Certain_Merger Transactions Involving Union

Electric Company; (2) the Transfer of Certain Assets, Real Estate. Leased
Property, Easements and Contractual Agreements to Central Illinois Public Service
Company; and (3) in_Connection therewith, Certain Other Related Transactions;

testimony filed on behalf of the PSC concerning merger related market power
issues, November, 1996.

JW-37



Before the Missouri Department of Insurance -

Expert witness in Case No. 93-06-09-0621, Modern American Life Insurance
Company:; affidavit concerning MAL's proposed reorganization and its effect on
policyholders.

Before the Montana Public Service Commission -

Expert witness for the Commission Staff in Docket No. 6279, Montana Power
Company; testimony concerning rate structure design, cost of service issues, and
rate of return.

Expert witness for the Commission Staff in Docket No. 6277, Montana-Dakota
Utilities Company; testimony concerning rate of return, rate structure design. and
cost of service issues.

Expert witness for the Commission Staff in Docket No. 6441, Montana-Dakota
Utilities Company; testimony concerning rate of return issues.

Expert witness for the Consumer Counsel in Docket No. 6454, Montana Power
Company; testimony concerning rate of return.

Expert witness for the Consumer Counsel in Docket No. 6496, Mountain_States
Telephone and Telegraph Company; testimony concerning rate of return and cost
of capital.

Expert witness for the Consumer Counsel in Docket No. 6494 and 6495, Butte
Water Company: testimony dealing with rate of return and cost of service issues.

Expert witness in Docket Nos. 6545 and 6546, Montana Power Company Water
Rates; testimony concerning proposed water rate increases. (Rate of return and
cost of service issues.)

Expert witness for the Consumer Counsel in Docket No. 6567, Montana-Dakota
Utilities Company; testimony concerning rate of return. cost allocation, and rate
design issues.

Expert witness in Docket No. 6618, Phase 1 and Phase 1I, Montana Power
Company; testimony concerning rate of return, capital structurc, and gas utility rate
structure design issues.

Expert witness for the Consumers' Counsel in Docket No. 6701, Great Falls Gas

Company; testimony concerning cost of service, cost allocation, and rate design
issues.
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Expert witness for the Consumer's Counsel in Docket No. 6695, Montana-Dakota
Utilities Company; testimony concemning gas and eclectric rate design and
testimony concerning the profits earned by an affiliated coal company.

Expert witness in Docket No. 80.4.2, Montana Power Company; testimony
concerning cost of capital and rate of return.

Expert witness in Docket No. 80.7.52, Montana-Dakota Utilities Company;
testimony concerning revenue adjustment and the associated current tax costs, and
recommendations concerning gas utility rate design.

Expert witness in Docket No. 80.10.79, Mountain States Telephone & Telegraph
Company; testimony concerning pro-posed rate changes and rate structure
recommendations.

Expert witness in Docket No. 80.12.100, Mountain States Telephone & Telegraph
Company; testimony concerning revenue adjustment and the associated current tax
costs, and treatment of affiliate relationship costs.

Expert witness in Docket No. 81.1.2, Montana-Dakota Utilities Company;
testimony concerning revenue adjustment and the associated current tax costs, the
profits carned by an affiliated coal company, and electric rate structure design.

Expert witness in Docket No. 81.8.70, Pacific Power & Light Company; testimony
on rate design and excess coal profits.

Expert witness in Docket No. 82.2.8, Mountain States Telephone Company;
testimony dealing with financial conditions and rate of return.

Expert witness in Docket No. 82.4.28, Pacific Power and Light Company;
testimony concerning the issues of coal profit levels and an "attrition" adjustment.

Expert witness on Docket No. 82.8.54, Montana Power Company; testimony
dealing with utility captive coal profits and revenue increase needs.

Expert witness in Docket No. 83.3.18, Mountain_States Telephone & Telegraph
Company; testimony concerning cost of service and access charge matters.

Expert witness in Docket No. 83.3.18. Mountain States Telephone & Telegraph
Company; testimony concerning cost of capital, rate of return, and cost of service
issues.

Reply Comments on Telephone Access Costs and Rates in Docket No. 83.6.47.

Expert witness in Docket No. 83.5.36, Pacific Power and Light Company;
testimony concerning coal profit levels.
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Expert witness in Docket No. 83.9.67, Montana Power Company; testimony
concerning coal profit levels and cost allocation and rate design issues.

Expert witness in Docket No. 83.9.68, Montana-Dakota Utilities Company;
testimony concerning coal purchases and operations.

Expert witness in Docket No. 83.11.80, AT&T Communications of the Mountain
States. Inc.; testimony concerning the Company's financial circumstances, its
forecasted budgeted test year, access charges, and the rate of return to be included
in the rate for intrastate toll services.

Expert witness in Utility Division Docket No. 84.10.64, in the matter of the
Commission's Investigation of Electric Avoided Cost. Testimony presented on
behalf of the Montana Consumecr Counsel concerning a range of alternative
methods of determining the avoided cost of Montana jurisdictional utilities that
should be applied in setting rates payable to cogenerators and qualifying facilities.

Expert witness in Case No. 84.4.19, Mountain States Telephone and Telegraph
Company; testimony deals with the Company's financial circumstances, its
forecasted budgeted test year, directory revenues and expenses, productivity,
official services, cash working capital and the rate of return which should be
included in the telephone service rates.

Expert witness in Docket No. 87.12.77, The Montana-Dakota Utilities Company;
testimony concerning as utility rate design.

Expert witness in Docket No. 88.1.2, Mountain States Telephone & Telegraph
Company; testimony concerning rate of return to support MBT's telephone utility
service in Montana.

Expert advice and analysis in the matter of the application for approval of (A) the
general filing of Pacific Power and Light Company in demonstration of one test
year as a merged company and (B) proposed new tariff, Schedule No. 47T, on the
PP&L Champion International Inc. Electric Service Contract, Utility Division
Docket No. 90.11.78.

Advice and analysis in the matter of the application of U S West Communications
Inc. for approval of an alternative form of regulation, et al., Docket Nos. 90.12.86,
89.8.28, 89.8.29, 89.9.29, 90.5.32.

Expert witness in Docket No. 91.3.12, GTE Northwest, Inc.; testimony concerning
required rate of return allowance to support GTE-NW's jurisdictional telephone
utility service.

Expert witness in Docket No. 92.7.32, PTI Communications; testimony concerning
rate of return allowance that PTIC requires to support its jurisdictional telephone
utility service rate base.
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Expert witness in Docket No. 93.3.10, Order No. 5701a: testimony concerning a
Commission investigation of standards of the Energy Policy Act of 1992 and
whether adoption of standards would carry out the purpose of Title 1 of the Public
Utility Regulatory Policies Act of 1978.

Expert witness in Docket No. 93.6.24, Montana Power Company; testimony
concerning rate requirements, regulatory policy issues, and restrictions on profits
in dealings with affiliates.

Expert witness in Docket No. 93.7.29, Montana Power Company; testimony
concerning cost allocation and rate design.

Expert witness in Docket No. D2001.10.144, Montana Power Company; testimony
concerning MPC’s electric default supply portfolio filing and proposed tariffs and
rate changes, January, 2002.

Expert advice and analysis in Docket No. D2002.7.93; comments conceming

Commission’s Inquiry into Necessary and Reasonable Rates for Default Electric
Supply Service, August, 2002.

Expert advice and analysis in Docket No. D2003.8.109 concerning Investigation of
NorthWestern Energy’s Financial and Related Transactions with NorthWestern

Corporation, its Affiliates and Creditors that May Impair_its Financial Solvency
and Public Utility Service Obligations, August 2003.

Expert witness for the Montana Consumer Counsel in Docket No. D2004.3.45; the

Application of North Western Energy for Approval of Agreement for Sale and

Purchase of Capacity and Energy between North Western Energy and Basin Creek
Equity Partners, LLC, June 2004.

Direct Testimony in Docket No. D2003.6.77 and D2004.6.90 Utility Division,
Northwestern Energy’s Electric Default Supply Tracker Filings for the periods of
July 1, 2002 through June 30, 2003 and July 1. 2003 through June 30, 2004 and for
the Forecasted Period July 1, 2004 through June 30, 2005. December 13, 2004

Direct Testimony on behalf f the Montana Consumer Counsel In the Matter of the
Joint Application of NorthWestern Corporation and Babcock & Brown
Infrastructure Limited, BBI US Holdings Pty L.td., BBl US Holdings II Corp.. and
BBI Glacier Corp. For Approval on the Sale and Transfer of NorthWestern

Corporation Pursuant to a Merger Agreement. Docket No. D2006.6.82 December
15, 2006.

Expert witness for the Montana Consumer Counsel. Dircct Testimony In the
Matter of NorthWestern Energy’s Electric Default Supply Tracker Filings for the
Periods July 1. 2005 through June 30. 2006 and July 1. 2006 through June 30,
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2007 and for the Forecasted Period July 1, 2007 through June 30, 2008. Docket
Nos. D2006.5.66 and D2007.5.46. October 5, 2007.

Expert witness for the Montana Consumer Counscl. Direct Testimony In the

Matter of Montana-Dakota Utilities Co., Application for Authority to Establish
Increased Rates for Electroc Service. Docket No. D2007.7.79. October 22, 2007.

Expert witness for the Montana Consumer Counsel. Testimony In the Matter of
NorthWestern Energy's Applicatyion for Authority to Establish Increased Natural
Gas and Electric Service Rates. Docket No. D2007.7.82. November 9, 2007

Expert witness for the Montana Consumer Counsel. Direct Testimony In_the

Matter of An Investigation of NorthWestern Corporation Compliance with Order
6505¢e. Docket No. D2008.4.36. May 20, 2008.

Expert witness for thc Montana Consumer Counsel. Testimony In the Matter of
NorthWestern Energy’s Applicatyion for Authority to Establish Increased Natural
Gas and Electric Service Rates. Phase II. Docket No. D2007.7.82. July 18, 2008.

Direct Testimony In the Matter of the Application of NorthWestern Energy for
Approval to Construct and Operate the Mill Creek Generating Station to Supply
Regulation Service for NorthWestern Energy’s Montana Electric Operations and
Montana Transmission Control Area Docket No. D2008.8.95. November 20,
2008.

Direct Testimony on behalf of the Montana Consumer Counsel In the Matter of the
Petition of Energy West Incorporated for an Order Approving Its Corporate

Reorganization to Create a Holding Company Structure; Docket No. D2008.5.57;
January 29, 2009.

Testimony on behalf of the Montana Consumer Counsel In_the matter of the
Application of Energy West Incorporated for Approval of its Acquisition of And
Transfer of Stock of Brainard Gas Corporation, Great Plains Natural Gas
Company, Lightning Pipeline Company, Inc. and Membership Interest in Great
Plains Land Development Co., Ltd. Docket No. D2008.11.132, April 17, 2009.

Direct Testimony on behalf of the Montana Consumer Counsel In the matter of
NorthWestern Energy’s Electric Supply Tracker Filings for the Periods July 1,
2007 through June 30, 2008 and July 1, 2008 through June 30, 2009 and for the

Forecasted Period July 1. 2009 through June 30, 2010. Docket Nos. D2008.5.45
and D2009.5.62.

Testimony on behalf of the Montana Consumer Counsel In the matter of the
Application_of Mountain Water Company for Authority to Increase Rates and
Charges for Water Service to its Missoula, Montana Customers. Docket No.
D2010.4.41, Order No. 7088, October 15, 2010.
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Direct Testimony on behalf of the Montana Consumer Counsel In the matter of

NorthWestern Energy’s Application for Approval of Avoided Cost Tariff For New
Qualifying Facilities. Docket No. D2010.7.77, November 10, 2010.

Direct Testimony on behalf of the Montana Consumer Counsel In the matter of the
Application of Montana-Dakota Utilities Co., a Division of MDU Resources

Group. Inc. for Authority to Establish Increased Rates for Electric Service. Docket
No. D2010.8.82, December 23, 2010.

Direct Testimony on behalf of the Montana Consumer Counsel In the matter of the
Application of Energy West Montana to Establish Increased Service Rates in the
Great Falls, Cascade and West Yellowstone Service Areas. Docket No.
D2010.9.90, April 12,2011.

Direct Testimony on behalf of the Montana Consumer Counsel In the matter of the
Consolidated Petition by Mountain Water Company for Declaratory Rulings and

Application for Approval of Sale and Transfer of Stock in Park Water Company.
Docket No. D2011.1.8, July 29, 2011.

Compliance Direct Testimony on behalf of the Montana Consumer Counsel In the
matter of the Application of Northwestern Energy for Approval to Construct and
Operate the Mill Creek Generating Station to Supply Regulation Service for
Northwestern Energy’s Montana Electric Operations and Montana Transmission
Control Area. Docket No. D2008.8.95, August 12, 2011.

Direct Testimony on behalf of the Montana Consumer Counsel In the matter of the

Application_of NorthWestern Energy for Approval to Purchase and Operate the
Spion Kop Wind Project, for Certification of the Spion Kop Wind Project as an
Eligible Renewable Resource, and for Related Relief. Docket No. D2011.5.41,
September 22, 2011.

Before the State of Montana Tax Appeal Board —

Expert witness in the matter of PPL_Montana, LLC v. Montana Department of
Revenue. Cause No. DV-STP-2002-4 (Report — April 2004).

Expert witness in Case No. SPT-2006- NorthWestern Corporation v. State of

Montana, Department of Revenue. Economic Critique of the Shaw Stone &
Webster Appraisal. December 2006.

Expert witness in the matter of PacifiCorp v. State of Montana Department of
Revenue. Cause No. CT-2005-3.

Expert witness. The Value of Puget Sound Energy. Inc.’s Electric and Gas
Property An Economic Critique of the Davis Appraisal And the Comia/Walters
Obsolescence Analysis. April 2008.
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Before the Montana Thirteenth Judicial District Court -

Expert witness in Cause No.: DV-10-1312, Bresnan Communications, LLC vs.
State of Montana Department of Revenue. Report dated July 2011, Affidavit
September 1, 2011.

Before the Nebraska Public Service Commission -

Expert witness in Docket No. C-227, Northwestern Bell Telephone Company;
testimony concerning rate of return and capital structure issues.

Before the Nevada Public Service Commission -

Expert witness in Docket No. 83-707, Nevada Power Company; testimony
concerning cost of common equity and rate of return.

Before the New Hampshire Public Utilities Commission -

Expert witness in Docket No. DG 10-017, EnergyNorth Natural Gas; testimony
concerning cost of common equity and rate of return. October 22, 2010.

Direct Testimony on behalf of the Commission Staff in Docket No. DG 10-055
Unitil Energy Systems. Incorporated; testimony concerning rate of return and cost
of common equity. November 5, 2010.

Before the New Jersey Department of Public Utilities -

Expert witness in PUC Docket Number 7512-1314. New Jersey Bell Telephone
Company; testimony concerning service and equipment costs, tariff structures and
competition in the telecommunications industry.

Expert witness in Docket No. 8312-1126, Western Union; testimony concerning
competition in intrastate telecommunications.

Expert testimony concerning whether the provision of telecommunications service
1s a "natural monopoly," whether regulatory restrictions should be imposed in
order to maintain monopoly conditions, and the extent to which monopolized in-
terexchange service permits subsidies to local exchange service.

Before the New Jersey Insurance Department -

Expert witness in Rate Counsel File No. 83-PPA-6, Keystone Insurance Company:;
testimony concerning the underwriting return on private passenger automobile
insurance rates and loss/expense projections.

Expert witness in File No. 83-30, Reliance Insurance Company. testimony
concerning the underwriting return on private passenger automobile insurance
rates and loss/ expense projections.

JW-44



MIC Insurance Company; expert testimony concerning the underwriting return that
should be allowed in establishing MIC's private passenger automobile insurance
rates in New Jersey.

Expert witness in Department of Insurance Filing Nos. 86-847 and 86-1964,
Prudential Property and Casualty Insurance Company; testimony concerning the
appropriate underwriting margins for Prudential's automobile liability and physical
damage coverage in New Jersey.

Expert witness in DOI Filing No. 87-1725, State Farm Mutual Automobile
Insurance Company; testimony concerning earnings rate, expense level and
underwriting return for establishing private passenger automobile insurance rates
in New Jersey.

Expert witness in DOI Filing No. 87-1845, The Prudential Property and Casualty
Insurance Company; testimony concerning earnings rate, expense level and
underwriting return for establishing private passenger automobile insurance rates
for Prudential in New Jersey.

Expert witness in DOl Filing No. 88-188, Liberty Mutual Fire Insurance
Company; testimony concerning earnings rate, expense level and underwriting
return for establishing private passenger automobile insurance rates for Liberty
Mutual in New Jersey.

Expert witness in DOI Filing No. 88-211, Colonial Penn Insurance Company:
testimony concerning earnings rate, expense level and underwriting retum for
establishing private passenger automobile insurance rates for Colonial Penn in
New Jersey.

Expert witness in DOI File No. 88-1736, The Prudential Property and Casualty
Insurance Company; testimony concerning earnings rate, expense level and the
underwriting return for establishing private passenger automobile insurance rates
for Prudential in New Jersey.

Before the New Mexico Corporation Commission -

Expert witness in Docket No. 1002, Mountain States Telephone & Telegraph
Company; testimony concerning cost of service allocation issues.

Before the New York Public Service Commission -

Expert witness for Suffolk County in Case No. 27136, Long Island Lighting
Company; testimony dealing with rate of return and cost of service issues.

Presentation regarding tclephone customer access line charges and bypass before
an en banc meeting of the Public Service Commission, March 1984.
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Expert witness in Case No. 27006, New York Telephone Company; testimony
concerning service and equipment costs, tariff structure and competition in the
telecommunications industry.

Expert witness in Cases 26943, 26944, 26945, Niagara Mohawk Power
Corporation; testimony concerning electric utility costs and rate structure design.

Expert witness in Cases 27374 and 27375, Long Island Lighting Company:;
testimony concerning electric and gas rate issues.

Expert witness in Docket No. 27774, Long Island Lighting Company; testimony
concerning electric utility rate structure design.

Expert witness in Case 27469, New York Bell Telephone Company; testimony
concerning terminal equipment rates. Affidavit dealing with the legality of tariffs
filed by the Rochester Telephone Corporation.

Expert witness in Case No. 28954, Consolidated Edison Company of New York;
testimony concerning claimed revenue requirements regarding capital structure.

Expert witness in Case No. 28978, New_York Telephone; testimony presents the
theoretical foundations for an appropriate Centrex rate structure and rates.

Expert witness in Case Nos. 90-E-1185 and 90-G-0112, Long Island Lighting
Company; testimony addressing ratemaking issues concermning LILCO's proposed
"sales adjustment mechanism, insurance costs, advertising expenditures, and
Edison Electric Institute (EEI) dues." (May 1991)

Expert witness in Case No. 96-E-0132, Proceeding on Motion of the Commission
as to the Rates, Charges, Rules and Regulations for Long Island Lighting
Company for Electric Service to Determine if Opportunities Exist to Reduce
Electric Prices; testimony filed on behalf of LIPA concerning LILCO’s required
rate of return on rate base, August, 1996.

Before the North Carolina Utility Commission -

Expert witness for the Commission Staff in Docket No. E-22, Sub 224. Virginia
Electric & Power Company: testimony concerning rate of return.

Expert witness for the Commission Staff in Docket No. E-7, Sub 237, Duke
Power Company; testimony concerning rate of return.

Expert witness for the Commission Staff in Docket No. P-55, Sub 816, Southern

Bell Telephone Company; testimony concerning rate of return and capital structure
issues.
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Expert witness in Docket No. P100, Sub 65, on behalf of the North Carolina
Department of Justice, testimony concerning telephone access charges.

Expert witness in Docket No. E-7, Sub 373, Duke Power Company; testimony
concerning rate base and cost of service issues.

Expert witness in Docket No. E-7. Sub 391, Duke Power Company; testimony
concerns required rate of return and cost of capital.

Expert witness in Docket No. P55, Sub 834, Southern Bell Telephone and
Telegraph Company:; testimony concerning attrition adjustment, rate of return, and
divestiture related revenue requirement issues.

Expert witness in Docket No. E-2, Sub 503, Carolina Power & Light Company;
testimony pertains to application for authority to adjust and increase electric rates.

Expert witness in Docket Nos. E-2, Sub 391: E-2, Sub 416; E-2, Sub 402; E-2, Sub
411; E-2, Sub 446, Carolina Power & Light Company; testimony presents an
independent analysis of the appropriateness of the fuel factors employed by
Carolina Power & Light Company.

Expert witness to Docket No. E-2, Sub 481, Carolina Power & Light Company;
testimony concerns the amounts of CWIP included in CP&L's rate base.

Expert witness in Docket E-100, Sub 41A, testimony addressing the biennial
determination of rates for sale and purchase of electricity between utilities and
qualifying facilities.

Expert witness in Docket No. E-2, Sub 481, Carolina Power & Light Company:
testimony addresses the necessity for the requested rate relief.

Expert witness in Docket No. E-7, Sub 408; Duke Power Company; testimony
concerning the expense, rate base and rate of return issues pertaining to Duke's
request for an increase in retail electric rates.

Before the North Carolina Insurance Commission -

Expert witness on behalf of the North Carolina Insurance Department in Docket
No. 361, concerning private passenger automobile insurance rates filed by the
North Carolina Insurance Service office.

Expert witness pertaining to the earnings rate that should be allowed in
establishing private passenger automobile insurance rates.

Expert witness pertaining to the underwriting return that should be allowed in
establishing farmowners multiple peril insurance rates.
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Expert witness in Docket No. 474; testimony concerning the appropriate rate of
return and underwriting margin for automobile insurers in North Carolina.

Expert witness before the Commissioner of Insurance; testimony concerning the
allowable underwriting return in farmowners multiple peril insurance rates.

Expert witness in 1987 private passenger automobile insurance rate case;
testimony concerning earnings ratc and underwriting return for establishing private
passenger automobile insurance rates in North Carolina.

Expert witness in 1987 workers' compensation insurance rate case; testimony
concerning earnings rate and underwriting return for establishing workers'
compensation insurance in North Carolina.

Expert witness in 1988 private passenger automobile insurance rate case;
testimony concerning earnings rate and underwriting return for establishing
private passenger automobile insurance rates in North Carolina.

Expert witness in 1989 private passenger automobile insurance ratc case;
testimony concerning earnings rate and underwriting return for establishing
private passenger automobile insurance rates in North Carolina.

Expert witness in Docket No. 478; testimony concerning dividends, deviations,
accounting principles, and premium-to-surplus ratios are appropriate in determin-
ing rates.

Expert witness in Docket No. 535, North Carolina Rate Bureau; testimony
regarding a revision of Private Passenger Automobile Insurance Rates,
October 1989.

Expert witness, North Carolina Rate Bureau 1992 filing, testimony concemning
appropriate rate of return on the underwriting profit and contingency factor that
should be allowed in establishing workers compensation rates.

Expert witness concerning the appropriate rate of return and underwriting profit
and contingency factor that should be allowed in establishing private passenger
automobile insurance rates.

Expert witness in Docket Nos. 670 & 671; North Carolina Rate Bureau 1993
filing, testimony concerning appropriate rate of return and underwriting profit and
contingency factor that should be allowed in establishing homeowners and
dwelling fire and extended coverage insurance rates.

Expert witness in Docket No. 689, North Carolina Rate Bureau 1994 filing;
testimony concerning appropriate rate of return and underwriting profit and
contingency factor that should be allowed in establishing private passenger
automobile insurance rates.
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Before the Public Utilities Commission of Ohio -

Expert witness in Case No. 99-1212-EL-ETP, First Energy Corporation; testimony
filed on behalf of Shell Energy Services Company concerning “stranded” costs and
competitive market rates.

Expert witness in Case Nos. 99-1729-EL-ETP & 99-1730-EL-ETP, American
Electric Power electric restructuring proceeding; testimony filed on behalf of Shell
Energy Services Company. concerning stranded costs and competitive market
rates.

Expert witness in Case No. 76-26-TP-CCS, Ohio_Bell Telephone Company;
testimony concerning service and equipment costs, tariff structures and
competition in the telecommunications industry.

Expert witness in Case No. 78-676-EL-AIR, Ohio Power Company; testimony
concerning rate of return and capital structure issues.

Expert witness in Case No. 79-1184-TP-AIR, Ohio Bell Telephone Company;
testimony concerning proper ratemaking treatment of costs and adjustments for
demand curtailment and stimulation.

Expert witness in Case Nos. 80-260-EL-AIR, and 80-429-EL-ATA, Cincinnati
Gas & Electric Company; testimony concerning rate structure design, calculation
of tariffs and revenue responsibilities.

Expert witness in Case No. 81-782-EL-AIR, Ohio Power & Light Company;
testimony on company's request for rate increase.

Expert witness in Case No. 80-1155-GA-AIR et al., Columbia Gas of Ohio;
testimony dealing with rate of return.

Expert witness in Docket No. 83-464-TP-COIl, Ohio Bell Tclephone Company;
testimony concerning intrastate access charges.

Bcfore the Oklahoma Corporation Commission -

Expert witness in Case No. 28002, Southwestern Bell Telephone Company;
testimony concerning financial condition, cost of capital, rate of return and cost
of service issues.

Expert witness in Cause No. 28123, Oklahoma Gas and_Electric Company;
testimony concerning rate of return, CWIP, and cash working capital issues.

Expert witness in Cause Nos. 28331 and 28875. Public Service Company of
Oklahoma; testimony analyzing request for rate relicf; presents a cost of capital
study and addresscs the allocations and determination of Transok's cost of service.
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Expert witness in Cause No. 28309, testimony addressing the development of
intrastate access charges.

Expert witness in Cause No. 29321, Southwestern Bell Telephone Company;
testimony analyzing Southwestern Bell's request for interim intrastate rate relief;
pursuant to intrastate rates, charges, services and practices necessary to achieve an
increase in rate of return; and, intrastate access charges and tariffs.

Before the Oklahoma State Board of Property and Casualty Rates -

Expert testimony pertains to the earnings rate and the underwriting return allowed
in establishing worker's compensation insurance rates.

Expert witness File No. 92-1566C; testimony concerning appropriate rate of return
on the underwriting profit and contingency factor that should be allowed in
establishing workers compensation insurance rates.

Before the Ontario Energy Board -

Expert witness in Case No. OEB-HR-17; Ontario Hydro; testimony concerning
cost allocation and rate design issues and nuclear decommissioning cost matters
and parallel generation.

Expert witness in Case No. E.B.R.O. 410-1II and E.B.R.O. 414-11, The Consumers
Gas Company, Ltd.; testimony concerning gas utility cost allocation and rate
design.

Before the Ontario Legislative Assembly -

Ontario Hydro Select Committee: expert testimony on economic principles of
electric utility rate structure design; March 9, 1976.

Before the Pennsylvania Insurance Commissioner -

Expert testimony conceming rate of return issues in determining private passenger
automobile insurance rates.

Expert witness regarding rate of return in determining private passcnger
automobile insurance rates.

Expert witness to present testimony on the rate of return that should be allowed in
establishing workers compensation insurance rates in Pennsylvania.

Expert witness to present testimony on the appropriate rate of return and on the
underwriting profit and contingency factor that should be allowed in establishing
workers compensation insurance rates that are not inadequate, excessive or
unreasonably discriminatory, November, 1991.
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Before the Pennsylvania Insurance Department -

Expert advice and analysis regarding the effect of market structure on
Pennsylvania Blues' surplus position, November 2003.

Before the Pennsylvania Public Utility Commission -

Expert witness in Docket No. 1-8400381. Philadelphia Electric Company;
testimony pertains to Company's load forecast and the question of instituting
regulatory incentives designed to improve performance and reduce electric
utility costs.

Expert witness in Docket No. R-842651, Pennsylvania Power & Light Company;
testimony concerning the impact of electric power rate increases on the local
economy, the terms and conditions for the measurement of billing demands, the
feasibility of deferred return ratemaking.

Expert witness in Docket No. 850152, Philadelphia Electric Company; testimony
to assess the merits of adopting operating performance standards for PECO's
nuclear power plants.

Expert witness in the Commission's 1984 Generic proceeding on the establishment
of new cogeneration rates.

Expert witness in Docket No. A-2010-2176733, Joint Application For Approval
Under Chapter 11 of the Pennsylvania Public Utility Code of the Change of

Control of Qwest Communications Company, LLC and For All Other Approvals
Required Under the Public Utility Code. Testimony in regard to issues pertaining

to the proposed merger of CenturyLink and Qwest. July 2010.

Expert witness in Docket No. A-2010-2176520/A-2010-2176732, Joint
Application of West Penn Power Company d/b/a_Allegheny Power, Trans-
Allegheny Interstate Line Company and FirsEnergy Corp, Testimony concerning
the effect of the merger on competition. August 2010

Betfore the Rhode Island Public Utilities Commission -

Expert witness for the Commission Staff in Docket No. 1170, New England
Telephone and Telegraph Company; testimony concerning rate of return, working
capital allowance, tax issues and earnings erosion.

Expert witness for the Commission Staff in Docket No. 1167, Bristol County
Water Company; testimony dealing with rate of return and the financial
implications of leveraged capitalization within a multi-tier holding company
structure.
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Expert witness for the Commission Staff in Docket No. 1185, Blackstone Valley
Electric Company: testimony concerning the principles of electric utility rate
structure design.

Expert witness for the Commission Staff in Docket No. 1189, Providence Gas
Company; testimony concerning rate of return for a gas utility.

Expert witness for the Division of Public Utilities and Carriers in Docket No.
1268, Newport Electric Corporation; testimony concerning rate of return.

Expert witness for the Division of Public Utilities and Carriers in Docket No.
1251, New England Telephone & Telegraph Company; testimony concerning
rate of return.

Expert witness for the Division of Public Utilities and Carriers in Docket No.
1256. Wakefield Water Company: testimony regarding rate of return.

Expert witness for the Division of Public Utilities and Carriers in Docket No.
1258, Providence Gas Company; testimony regarding rate of return and cost of
service.

Expert witness in Docket No. 1262, Blackstone Valley Electric Company;
testimony presenting and summarizing the results of the Rhode Island
Demonstration Project. Expert witness for the Division of Public Utilities and
Carriers in Docket No. 1311, Newport Electric Corporation; testimony concerning
inverted rates and lifeline rates.

Expert witness in Docket No. 1468, Narragansett Electric Company; testimony
consists of a critique of the rate of return testimony presented by the Applicants'
witness, and of an analysis of the cost of senior securities and common equity
capital.

Expert financial and cost of service witness in Docket No. 1502, Bristol County
Water Company; testimony concerning proposed rate increase.

Expert witness in Docket No. 1560, New_ England Telephone & Telegraph
Company; testimony concerning rate of return, affiliated relationships, license
contract, migration and related issues.

Expert witness in Docket No. 2320; Rhode Island Department of the Attorney
General; testimony addressing various economic issues relating to electric utility
restructuring. (A Plan for Restructuring the Electric Utility Industry was also
prepared for the Rhode Island Department of the Attorney General.)
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Before the Rhode Island Department of Business Regulation, Insurance Division -

Expert witness, National Council on Compensation Insurance, testimony
concerning the appropriate rate of return and underwriting profit and contingency
factor that should be allowed in establishing workers compensation insurance
rates.

Betore the South Carolina Department of Insurance -

Expert witness in Docket No. 82-053, Insurance Company of North America;
testimony concerning the underwriting return for private passenger automobile
insurance rates.

Expert witness in Docket No. 83-001, Rate Filing for Private Passenger Auto-

mobile Liability and Physical Damage Insurance Rate; testimony concerning rate
level requirements for private passenger automobile insurance.

Expert witness in Docket No. 84-046, State Farm Mutual Automobile Insurance
Company; testimony addresses the underwriting return that should be allowed in
establishing private passenger automobile insurance rates (1984).

Expert witness, State Farm Mutual Automobile Insurance Company; testimony
concerning the earnings rate and the underwriting return that should be allowed in

establishing private passenger automobile insurance rates (1985).

Expert witness in Docket No. 84-023 concerning rates to be charged by South
Carolina for fire insurance on dwellings.

Expert witness in 1987 workers compensation insurance rate case; testimony
concerning earnings rate and underwriting return for establishing workers'
compensation insurance rates in South Carolina.

Expert witness in 1988 Mark Four insurance rate case. Blue Cross and Blue Shield
of South Carolina; testimony concerning earnings rate and underwriting return for
establishing Mark Four insurance rates for Blue Cross in South Carolina.

Expert witness in 1989 workers' compensation insurance rate case; testimony
concerning earnings rate and underwriting return for cstablishing workers'
compensation insurance rates in South Carolina.

Before the South Carolina Public Service Commission -

Expert witness in Docket No. 80-69-E, Carolina Power & Light Company;
testimony concerning rate design issues and the economic implications of
electric utility rates and focusing on the PURPA cost of service standard.

JW-53




Expert witness in Docket No. 82-328-E, Carolina Power & Light Company;
testtmony concerning rate of return issues.

Expert witness in Docket Nos. 84-388-E and 84-389-EIG, South Carolina Electric
& Gas Company:; testimony reviews the application pertaining to the restructurc of
SCE&G's corporate organization.

Before the South Dakota Public Utilities Commission -

Expert witness for the Commission Staft in Docket No. F-3112, Black Hills Power
& Light Company; testimony dealing with rate of return, rate structure design, and
subsidiary operations.

Expert witness for the Commission Staff in Docket No. F-3053, Montana-Dakota
Utilities Company; testimony dealing with rate of return, rate structure design, and
subsidiary operations.

Expert witness for the Commission Staff in Docket No. F-3054, Northern States
Power Company; testimony concerning rate of return.

Expert witness for the Commission Staff in Docket No. F-3055, Northwestern
Public Service Company; testimony concerning rate of return.

Expert witness for the Commission staff in Docket No. F-3052, Otter Tail Power
Company; testimony concerning rate of return.

Expert witness for the Commission Staff in Docket No. F-3126, Montana Dakota
Utilities Company; testimony dealing with electric utility rate of return.

Expert witness for the Commission Staff in Docket No. F-3159, Montana-Dakota
Utilities Company; testimony dealing with gas utility rate of return.

Expert witness for the Commission Staff in Docket No. F-3153, Northwestern
Public Service Company: testimony concerning rate of return.

Expert witness for the Commission Staff in Docket No. F-3164, Otter Tail Power
Company; testimony concerning rate of return.

Expert witness for the Commission Staff in Docket No. F-3174, Black Hills Power
& Light Company; testimony concerning rate of return issues.

Expert witness for the Commission Staff in Docket No. F-3188, Northern States
Power Company; testimony concerning rate of return.

Expert witness in Dockets F-3240 and F-3241, Montana-Dakota Utilities
Company; testimony concerning rate of return, cost of capital, rate structure
design and coal subsidiary profits.
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Expert witness in Docket No. F-3262, Black Hills Power & Light Company;
testimony concerning rate of return, cost of capital, rate structure design and
coal subsidiary profits.

Expert witness in Docket No. F-3367, Northwestern Public Service Company:;
testimony concerning rate of return and other ratemaking issues.

Expert witness in Docket No. F-3371, Nebraska Public Power District; testimony
on proposed MANDAN Nominal 560KV Transmission Facility.

Expert witness in Docket No. F-3370, Montana-Dakota Utilities Company;
testimony dealing with rate design.

Expert witness in Docket No. F-3382, Northern States Power Company; testimony
on rate of return.

Expert witness in Docket No. F-3384, Montana-Dakota, Utilities Company:;
testimony on rate of return.

Expert witness in Docket No. F-3389, Black Hills Power & Light Company;
testimony on rate of return and cost of service.

Expert witness in Docket No. F-3508. Northwestern Public Service Company;
testimony examined electric rate requirements giving particular attention to cost of
capital and rate of return.

Expert witness in Docket No. F-3391, Northwestern Public Service Company;
testimony presents a cost of capital study and recommends a fair rate of return.

Before the Tennessee Public Service Commission -

Expert witness in Docket No. U-6285, South Central Bell Telephone Company:
testimony pertaining to Western Electric's cost allocations and anticompetitive
implications of South Central Bell's rate levels and rate design for telephone
services.

Before the Texas Public Utility Commission -

Expert witness in Docket No. 78, Southwestern Bell Telephone Company;
testimony concerning telephone equipment, telephone service costs, rate of design,
and the economic implications thereof.

Expert witness in Docket No. 3094, General Telephone Company of the
Southwest; testimony concerning the application for an adjustment in rates
for intrastate telephone service.

JW-55



Expert witness in Docket 2672, Southwestern Bell Telephone Company; testimony
concerning telephone answering service rates proposed by Southwestern Bell.

Expert witness in Docket No. 5640, Texas Utilities Electric Company;, testimony
pertaining to rate of return and the inclusion of CWIP in rate base.

Expert witness in Docket No. 9300, Texas Utilities Electric Company; testimony
concerning cost of capital, rate of return, revenue requirement, and "pure prudent
investment rule" issues.

Expert Witness in Docket Nos. PUC 14980 and SOAH 473-95-1708, Office of
Public Utility Counsel; testimony addressing various competitive market issues.

Expert witness in PUC Docket No. 15560, SOAH Docket 493-96-0897,
Application of Texas-New Mexico Power Company for Approval of its
Community Choice Transition Plan; testimony on behalf of the Texas Office of
Public Utility Counsel concerning economic issues relating to TNP's application
for approval of its “Community Choice Transition Plan”, November, 1996.

Report to the Office of Public Utility Counsel on the Criteria for the Sale of
Generation Assets by ERCOT Generation-Owning Utilities; Criteria for Electric
Generation Divestiture in ERCOT, October, 1998.

Expert witness in PUC Docket No. 25395, SOAH Docket No. 473-02-3457,
Application of Central Power and Light for a Declaratory Order; testimony on
behalf of Citgo Refining and Chemicals, L.P., responding to issues specified in the
Commission’s Preliminary Order of March 27, 2003, May 30, 2003.

Before the Texas Railroad Commission -

Expert witness for the City of San Antonio in Docket No. GUD-500, Lo-Vaca Gas
Gathering Company; analysis of the economic impact upon purchased gas costs of
certain extraordinary transactions.

Before the Texas Railroad Commission -Gas Services Division

Expert witness in Gas Utilities Docket No. 8664; Aligned Cities; testimony
examining rate issues and related economic matters with an emphasis on corporate
reorganization.

Before the Texas State Board of Insurance -

Expert witness in the Matter of Workers Compensation and Employer Liability
Insurance Rates 1986; testimony concerning loss development, expense trending,
investment income and other matters pertaining to the establishment of appropriate
ratc levcls for workers compensation insurance in Texas.
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Expert witness in the Matter of Private Passenger Automobile Insurance Rates
(1986); affidavit concerning the appropriate underwriting margin for automobile
liability and physical damage insurance rates in Texas.

Expert witness in Docket Nos. 1675 and 1678 concerning workers compensation
insurance rates in the State of Texas: 1989.

Before the Public Service Commission of Utah -

Expert witness in Case No. 76-049-01, Mountain_States Telephone & Telegraph
Company; testimony concerning service and equipment costs, tariff structures and
competition in the telecommunications industry.

Expert witness in Case No. 82-049-08, Mountain States Telephone & Telegraph
Company; testimony concerning cost of service allocations between service
categories and rate of return requirements and capital structure.

Expert witness in Case No. 83-049-05, Mountain States Telephone & Telegraph
Company; testimony concerning the need for interim rate relief.

Expert witness in Case No. 84-049-01. Mountain States Telephone & Telegraph
Company; testimony concerning post-divestiture cost estimates.

Expert witness in Case No. 84-035-02, Utah Power & Light Company; testimony
addresses UP&L's application to form a wholly-owned subsidiary to carry out
unregulated business enterprises.

Before the Vermont Public Service Board -

Expert witness in Docket 4299, Central Vermont Power Company; testimony
concerning condemnation value and antitrust issues pertaining to the establishment
of a municipal electric system in Springfield, Vermont.

Before the Virginia Corporation Commission -

Expert witness in PUE Case No. 790012; testimony concerning rate structure
design, analysis of cost structure, revenue responsibilities, time-of-use rates,
and customer responses.

Expert witness in Case No. PUE860031, Commonwealth Gas Services, Inc.;
testimony concerning cost allocation, revenue requirements and rate design for
Commonwealth Gas.

Expert witness in Case No. Ins. 860156; testimony concerning the appropriate
underwriting margin for workers compensation insurers in the State of Virginia.
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Expert witness in Case No. INS 870235; testimony concerning earnings rate and
underwriting return for establishing workers' compensation rates in Virginia.

Expert testimony in Case No. INS 880340; testimony concerning earnings rate and
underwriting return for establishing workers' compensation insurance rates in Vir-
ginia.

Expert witness in Case No. INS 890253, The Virginia Insurance Reciprocal;
testimony concerning required return, profit and contingency factor, expense level,
loss ratio and resulting change that should be implemented in establishing rates for
lawyers professional liability insurance in Virginia; 1989.

Report on behalf of the Virginia Trial Lawycrs Association, in Case No.
INS870060, concerning whether lawyers' professional liability insurance is
available in Virginia at reasonable prices and whether competition is an ade-
quate regulator of rates; 1987.

Expert witness in Case No. PUE880053, Northern Virginia Gas; testimony
concerning rate for interruptible transportation service proposed by NVNG; 1988.

Expert witness on behalf of the Attorney General in Case No. INS890313, St. Paul
Fire & Marine Insurance Company and St. Paul Mercury Insurance Company;
testimony concerning required return. profit and contingency factor, expense level,
loss ratio and resulting change for establishing St. Paul's rates for physicians and
surgeons medical malpractice liability insurance in Virginia; 1989.

Expert witness on behalf of the Attorney General in Case No. INS890416;
concerning the identification of "troubled lines" of property/casualty insurance
in the State of Virginia; 1989.

Expert witness on behalf of the Attorney General in Case No. INS 900256;
concerning the determination of competition as an effective regulator of rates.

Expert witness on behalf of the Attorney General in Case No. INS 910224;
testimony concerning rate of return that should be allowed in establishing
workers compensation rates.

Expert witness on behalf of the Attorney General in Case No. INS 920241,
testimony concerning competition as an effective regulator of rates pursuant to
Virginia Code 38.2-1905.1.E.

Bcfore the Virginia District Court (Eastern District) -

Expert witness of Civil Action No. 90-488-A, The Progressive Corporation v.

Integon P & C Corporation; testimony concerning issues of competition and
profitability in non-standard automobile insurance lines in Virginia.
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The Virginia Trial Lawyers Association -

Report to the Virginia Trial Lawyers Association, Report on Medical Malpractice
Insurance in the Commonwealth of Virginia, July 2003.

Prepared for the Virgin Islands Director of Banking and Insurance -

A Life and Health Insurance Examination and a Property and Casualty
Examination for prospective insurance agents, along with a Training Manual
for Insurance Agents, Brokers and Adjusters. (October, 1991)

Before the Washington State Utilities and Transportation Commission -

Expert witness in Case No. U-79-66, Pacific Northwest Bell Telephone Company;
testimony concerning rate of return, cost of capital, and rate design.

Expert witness in Case No. U-82-19, Pacific Northwest Bell Telephone Company;
testimony concerning rate of return and cost allocation issues.

Expert witness in Docket No. TO-011472, Olympic Pipe Line Company; testimony
concerning cost of capital and rate of return, May 2002.

Expert witness for the Commission Staff in Docket Nos. UG-040640 and UE-
040641 (consolidated) Puget Sound Energy, Inc.; testimony regarding cost of
capital and rate of return, September 2004.

Before the Superior Court of Washington for Clark County -

Affidavit in No. 91 2 01840 9 in response to Plaintiff's Motion for Partial
Summary Judgment concerning methods used to value utility property.

Before the West Virginia Public Service Commission -

Expert witness in PSC Case Nos. 8500, 8750, and 8879; Chesapeake & Potomac
Telephone Company of West Virginia; testimony concerning service and equip-
ment costs, tariff structures and competition in the telecommunications industry.

Before the West Virginia Insurance Commissioner -

Expert witness in the matter of Medical Malpractice Insurance Rates in the State of
West Virginia, September, 1986; testimony concerning the appropriate under-
writing margin and need for ratc increases for medical malpractice underwriters.

Beforc the Public Service Commission of Wisconsin -

Expert witness in File Number 6720-TR-10, Wisconsin Telephone Company;
testimony concerning service and equipment costs, tariff structure and competition
in the telecommunications industry.
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Expert witness in I-AC-15, WPSC Internal Wiring Proceeding; testimony
concerning pricing standards for the sale of inside wiring.

Expert witness in Docket No. 6720-TR-34B, Wisconsin _Telephone Company;
testimony concerning Optional Local Measured Service.

Expert witness in Docket No. 6630-UR-100, Wisconsin Electric Power Company;
testimony concerning the capital structure and fair rate of return for Wisconsin
Electric Power.

Expert witness in Docket No. 6680-UM-100, merger of WPL Holdings. Inc. and
Wisconsin Power & Light Company and all related transactions; testimony filed on
behalf of The Wisconsin Intervenors relating to market power and merger induced
efficiencies, evergreen contracts and merger remedies, May 1997.
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Verified Statement of Robert E. Verrecchia

I am Dr. Robert E. Verrecchia. | currently hold the title Elizabeth F. Putzel Professor of
Accounting at the Wharton School of the University of Pennsylvania. 1 have over 35 years of
experience teaching, advising and publishing on complex accounting issues. Indeed, for morc
than three decades, and more than a quarter-century at Wharton alone, I have taught an advanced
accounting course that [ currently title *“Accounting for Mergers, Acquisitions, and Complex
Financial Structures.” This course covers thc accounting for business combinations. 1 first
offered this course at the University of Chicago’s Graduate School of Business (now the Booth
School of Business) in 1979. In addition to having taught this course at Wharton and Chicago, in
1997 1 was invited to teach it at the University of Frankfurt in Frankfurt, Germany (Johann
Wolfgang Goethe-Universitit Frankfurt am Main) and in 2004 at Stantord University’s Graduate
School of Busincss.

I hold a Ph.D. in accounting from Stanford University’s Graduate School of Business; an M.S.
from The University of North Carolina at Chapel Hill; and a Sc.B. from Brown University. |
taught accounting at the University of Illinois at Urbana-Champaign, the University of Chicago.
and presently at the Wharton School of the University of Pennsylvania. In addition, I served as
Chair of the Accounting Department at the Wharton School from 1985-1997.

In recognition of my scholarly contributions to the accounting literature, more than 50 published
articles to date, | currently hold appointments to the editorial boards of numcrous academic
accounting journals, including: Journal of Accounting and Economics, Journal of Accounting
Research. European Accounting Review. Japanese Accounting Review, and Review of
Quantitative Finance and Accounting. My curriculum vitac is included as Attachment No. 1.



The purpose of my Verified Statement is to address the question of the applicability of the
Generally Accepted Accounting Principles (GAAP) to the Surtace Transportation Board’s (STB)
ratemaking function in the context of the purchase of BNSF Railway Company (BNSF) by
Berkshire Hathaway Inc. (Berkshirc) in 2010. In addition, I address the relevant GAAP
principles that apply to mergers and business combinations for purposcs of financial reporting.

A summary of my Statement is as follows:

~
»”

GAAP governs the financial reporting responsibilities of regulated and unregulated
businesses. Acquisition accounting is a tcchnique for reconciling the purchasing
entity’s investment cost with the acquired company’s net fair value, and thereby
ensuring that the purchasing entity’s balance statement will continue to “balance™
after a transaction has been consummated. Regulators, and not accountants or
accounting rules, arc responsible for establishing protections against unreasonablc
rates for jurisdictional busincsscs.

Under GAAP, all busincss combinations initiated atter December 15, 2008, are
accounted tor using the acquisition method, with all identifiable assets acquired or
liabilities assumed of the acquired company recorded at their fair values at the
acquisition date. If the cost of the business combination exceeds the acquired
company's identifiable assets at fair value net of thc liabilities assumed at fair value,
onc assigns the excess to goodwill.

Regardless of how assets are recorded in financial statements under GAAP, GAAP
docs not speak to or govern rate regulation of affected businesses, GAAP does not
require that regulators tfollow any accounting convention in cstablishing rcasonable
rates. or scck to usurp regulators’ independent rate reasonableness responsibilitics.

The fact that the acquired company’s identifiable asscts and liabilitics are assigned
fair values (and goodwill is recorded) under GAAP acquisition accounting does not
change the economic substance of the acquired company’s assets or liabilities.

GAAP techniques used to “balancc™ and reconcile accounts do not change the tact
that the asscts rcmain the same pre- and post-acquisition. The mechanical application
of such techniques in ratemaking proccedings may produce unintended and skewed
regulatory results.

I



GAAP Rules/Rate Reasonableness Rules

GAAP consists of a collection of accounting rulcs and standards for financial reporting by all
regulated and unregulated companies. The intent and purpose of GAAP, generally, is to ensure
consistency in accounting practices; the accurate, full, and timely rcporting of financial data;
reporting continuity; and fairness to companics, investors, creditors, and the public who rely on
statcments to make sound dccisions and detcrmine a company’s financial health. While GAAP
standards are fairly extensive, GAAP’s exclusive purpose is to establish accounting rules and
standards for financial reporting by companics. Neither GAAP, nor the Financial Accounting
Standards Board (FASB), which establishes the standards of financial accounting and reporting
for nongovernmental entities, are designed to or are charged with addressing the ratemaking
function of regulators. For cxample, GAAP [1] explicitly states:

Other parties, such as regulators and members of the public other than investors,
lenders, and other creditors, also may find general purpose financial reports useful.
However, those reports are not primarily directed to these other groups.

Regulators with jurisdiction over certain companies and rates and services, and not accountants
or accounting rules, are responsible for establishing protections against unreasonable ratcs for all
jurisdictional activities.

Accounting for Business Combinations

Accounting for business combinations has long becn subject to considcrable debate and fraught
with controversy. One reason for the debate and controversy is that the amounts involved when
one firm acquircs another firm are potentially of enormous magnitude. Accounting for amounts
of enormous magnitude on a purchasing entity’s financial statcments that arise from the entity
acquiring anothcr company may have a substantive impact on how analysts, creditors, and
investors perceive the purchasing cntity’s tfuturc performance.

Historically, much of the controversy concermning accounting requircments for business
combinations focused on the tact that GAAP recognized two methods to account for a business
combination, the pooling of interests method and the purchase accounting method. GAAP
eliminated the pooling ot interests method of accounting for all transactions initiated after June
30, 2001 this left the purchase mcthod as the sole approach to consummating a business
combination. More recently, GAAP [2] required that all business combinations initiated after
Dccember 15, 2008. be accounted for using the acquisition method. The acquisition method
follows thc same GAAP for recording a business combination as onc follows for recording the
purchasc of other assets and the incurrence of liabilitics. In effect, the acquisition method
requircs that onc measure the cost to the purchasing entity (e.g., Buyer) of acquiring the common
stock (sharcholders™ cquity) ot another company (c.g., Target) in a business combination by (1)



the amount of cash the Buyer disburses plus (2) the fair value of othcr assets the Buyer
distributes plus (3) the fair valuc of any securities thc Buyer issues. This (total) cost is
commonly referred to as the Buyer’s “investment cost™ associated with acquiring the Target’s
cquity.

A central feature of the acquisition method is that all identifiable assets acquired. liabilities
assumed, or noncontrolling interest of the acquired company be recorded at their fair valucs at
the acquisition date. Companies generally retain indecpendent appraisers and valuation experts to
determinc fair values, although GAAP [3] docs provide some guidance. After assigning fair
values to all identifiable assets acquired and liabilities assumed, one compares the investment
cost with the identifiable assets at fair value net of the liabilities assumed at fair value (i.e., net
fair value). If the investment cost exceeds the nct fair value of the acquired company — which is
commonly the case — one assigns thc cxcess to an account that is referred to as “goodwill.”

The Role of GAAP Accounting in Regulatory Ratemaking

As stated above, actions by all companies, both regulated and unregulated, involved in business
combinations to writc-up (or write-down) acquircd asscts to “fair valuc™ is consistent with
acquisition accounting principles. However, it is important to stress that the obligation of
companics involved in a business combination to report their asscts at fair value under the
acquisition method of accounting is just that — a financial reporting obligation.

I understand that this prescnts a significant regulatory issuc here with BNSF, with WCTL
estimating that there is a substantial nct acquisition premium of $8,100,000,000 that BNSF is
attempting to exclude from the rate base. 1 understand that, because of this very large premium,
and because the “fair value™ of BNSF’s asscts as recorded in the STB’s Uniform System of
Accounts feeds dircctly into the agency’s Uniform Rail Costing System uscd for ratemaking
purposcs. there is the potential for substantial and adverse ratepayer impacts. Additionally, [
understand that with higher valued assets on BNSF's books, BNSF will appcar to be less
financially secure and further from “revenue adequacy™ under the STB's annual revenue
adequacy determination.

Regardless of how assets are rccorded in financial statements under GAAP, GAAP docs not
require that regulators follow any accounting convention in cstablishing rcasonable rates. GAAP
and FASB do not govern or control ratemaking or other similar regulatory responsibilities. These
responsibilitics remain exclusively under the province of the regulator (here. the STB) and are
not usurped by any GAAP financial reporting requirements. Regulators are not constrained
under GAAP from making appropriate regulatory adjustments for regulatory ratemaking or
revenuce adequacy purposes.



Acquisition Accounting is Designed as a Technique for Purchasers to
“Balance” Financial Statements; It is Not Designed for Ratemaking Purposes

The acquisition method docs not change the underlying cconomic teatures of the acquired
company’s identifiable assets or liabilities. Rather, it is a technique for reconciling the
purchasing cntity’s investment cost with the acquired company’s nct fair value, and thereby
ensuring that the purchasing entity's balance statement will continue to “balance™ after a
transaction has been consummated. For example, prior to a business combination the assets and
liabilities of the soon-to-be acquired company are stated on the balancc statement of the
company at their carrying value, where in the case of assets, carrying value could be thought to
be the original historical cost of the asset to the company net of any depreciation, amortization,
or depletion. In conjunction with the acquisition, the fact that the acquired company’s
identifiable assets and liabilities are assigned fair values that may differ from the carrying valucs
of the assets and liabilities (and goodwill is recorded) does not change the economic substance of
the acquired company’s assets or liabilities — it simply changes the amounts assigned to the
asscts and liabilitics on the purchasing entity’s balance statcment to reflect. or reconcile with, the
purchasing entity’s investment cost.

To illustrate this, consider two otherwise identical tirms, Company A and Company B, that
compete in an unspccified industry. Although it is not central to this illustration, onc could
imagine that because the firms are identical, each firm earns an identical profit. The Balancc
Statements for Companies A and B as of December 31, 2010 consist of Asscts whosc carrying
valuc is $3, Liabilitics whosc carrying valuc is S2, and Sharcholders® Equity of $1. We illustrate
this below.

Comparison of Company A and Company B

Balance Statement for Company A Balancc Statement for Company B
As of December 31, 2010 As of Dccember 31, 2010
Assets: S3 Liabilities: $2 Assets: $3 Liabilitics: S2
Shareholders’ Equity: S1 Shareholders™ Equity: $1




Now lect us assume that some firm whom we refer to as the Parent agrees to purchase Company
A’s common stock (shareholders™ equity) for $7 in cash on December 31, 2010. Here, $7
represents the Parent's investment cost associated with acquiring Company A. Lect us also
assume that the fair value of Company A’s Assets is S5, whercas the fair value of Company A’s
Liabilities equals their carrying value of $2. Similarly, the fair values of Company B’s Assets
and Liabilities would also be $5 and $2, respectively, because by assumption Companies A and
B are otherwise identical.

Under GAAP [2] and in conjunction with purchasing Company A’s common stock for $7, the
Parent would record on its (Consolidated) Balance Statement Company A’s Assets at their fair
value of S5, Company A’s Liabilities at their fair value of $2 (which cquals their carrying value),
and then recognize Goodwill of $4 to reconcile the difference between the Parent’s investment
cost of S7 and Company A’s net fair value (i.e., Company A’s Asscts at fair value net of
Company A’s Liabilities at fair value). In other words,

Goodwill = Investment cost — Net Fair Value
= Investment cost — (Assets at fair value — Liabilities at fair value).

Next we provide the accounts of Company A as they appcar on the Parent’s Balance Statement
subscquent to the Parent’s acquisition of Company A, and compare them to the Balance
Statement of Company B.

Comparison of Company A and Company B

(Partial*) Consolidated Balance Statement Balance Statcment for Company B
for Parent As of December 31, 2010
As of December 31, 2010 Assets: $3 Liabilities: $2
Assets Liabilitics
associated with associated with Shareholders™ Equity: $1
Company A: $5 | Company A: $2

Goodwill that
arises from the
acquisition of
Company A: $4

*Partial because it only includes the Parent’s
accounts that are associated with Company A
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Note that as it rclates to the Parent’s acquisition of Company A’s common stock, the Parent’s
Balance Statement “balances” because the S5 of Assets associated with Company A, plus the $4
of Goodwill that arises from the acquisition of Company A, minus the S2 of Liabilities
associated with Company A, cquals the reduction of $7 in the Parent’s cash account for the cash
uscd to acquire Company A’s common stock.

Our original premise was that prior to the Parcnt’s acquisition of Company A on December 31,
2010, Company A and Company B were otherwisc identical. This implies that immediatcly
subsequent to the Parent’s acquisition of Company A on December 31, 2010, the Assets and
Liabilitics of Company A and Company B continue to be identical: the application of GAAP [2]
to consummate the Parent’s acquisition of Company A does not change this identity. Rather, the
fact that the valucs assigned to Company A’s Assets and Goodwill that arisc from the acquisition
of Company A on the Parent’s Balance Statement are different from the carrying value of
Company B’s Asscts is simply the result of the technique employed in GAAP [2] to reconcile the
amount the Parent paid to acquirc Company A’s common stock. Subsequent to the Parent’s
acquisition of Company A’s common stock, there has been no change in the cconomic substance
of Company A or its Assets or its Liabilities. In principle, Company A is still identical to
Company B (allowing for the fact that the Parent now owns Company A).

For cxample, suppose the Parent agrecs to pay S11 in cash to acquire Company A’s common
stock. When the Parent’s investment cost increases to S11, Goodwill on the Parent’s Balance
Statement incrcases to $8. We illustrate the reconciliation below.

Comparison of Company A and Company B

(Partial*) Consolidated Balance Statement Balance Statement for Company B
for Parent As of December 31, 2010
As of December 31. 2010 Assets: $3 Liabilitics: $2
Asscts Liabilitics
associated with associated with Shareholders™ Equity: S1
Company A: S5 | Company A: $2

Goodwill that
arises from the
acquisition of
Company A: $8

*Partial because it only includes the Parent’s
accounts that arc associated with Company A




The salient point here is that the growth in Goodwill is simply a result of the fact that the Parent
agrees to pay more for Company A’s common stock, not a change in Company A or the
underlying premise that Company A and Company B continuc to be identical. Acquisition
accounting is designed to balance and reconcile accounts, not to control ratemaking, or produce
divergent regulatory results when applied to two identical companies. The mechanical
employment of this accounting technique in a ratemaking proceeding may produce unintended
and skewed regulatory results.

References

[1] FASB Statement of Financial Accounting Concepts No. 8, Conceptual Framework for
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*Busincss Combinations.”™ Norwalk, CT: Financial Accounting Standards Board, 2007.

[3] FASB ASC 450. Originally, Statement of Financial Accounting Standard No. 157, “Fair
Value Measurements.” Norwalk, CT: Financial Accounting Standards Board, 2006.
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The Wharton School
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Prior academic appointments
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University of Chicago
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European Accounting Review. Associate Editor
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Research papers
*Capital Gains Taxes and Expected Rates of Return,™ with Stephanie Sikes. The Accounting Review (forthcoming.
May 2012).

“Information Precision, Information Asymmetry, and the Cost of Capital,” with Richard A. Lambert and Christian
Leuz. Review of Finance (forthcoming. 2012).

~When Does Information Asymmetry Affect the Cost of Capital?.” with Christopher S. Armstrong, John E. Core.
and Daniel J. Taylor. Journal of Accounting Research 49,2011, pp. 1-40.

“Accounting Information, Disclosure, and the Cost of Capital,” with Richard A. Lambert and Christian [.euz,
Journal of Accounting Reseurch 45, 2007, pp. 385-420.

“Redacted Disclosure,” with Joseph Weber, Journal of Accounting Research 44, 2006, pp. 791-814.
“Disclosure Bias.” with Paul E. Fischer, Journal of Accounting and Economics 38, 2004, pp. 223-250.

“Financial Reporting System Choice and Disclosure Management,™ with Phillip C. Stocken, The Accounting
Review 79,2004, pp. 1181-1303.

*Price vs. Non-Price Performance Measures in Optimal CEO Compensation Contracts,” with John E. Core and
Wayne Guay, The Accounting Review 78, 2003, pp. 957-981.

“Intertemporal Tax Discontinuities.” with Douglas A. Shackelford. Journal of Accounting Research 40, 2002. pp.
205-222.

“The Relation among Disclosure, Returns, and Trading Volume Information,™ with Oliver Kim, The Accounting
Review 76, 2001, pp. 633-654.

“Essays on Disclosure.” Journal of Accounting and Economics 32, 2001, pp. 97-180.

“The Economic Consequences of Increased Disclosure.™ with Christian Leuz. Studics on Accounting Informution
and the Economics of the Firm, Supplement to the Journal of Accounting Rescurch 38, 2000, pp.91-124.

“Reporting Bias.™ with Paul E. Fischer. The Accounting Review 75, 2000. pp. 229-245.

“Introducing Convexity into Optimal Compensation Contracts.” with Thomas Hemmer and Oliver Kim. Jouwrnal
of Accounting and Economics 28. 1999. pp. 307-327.

Public Information and Heuristic T'rade.” with Paul E. Fischer. Journal of Accounting and Economics 27, 1999,
pp- 89-124.

~Performance Monitoring and Financial Disclosure Choice,™ with Phillip C. Stocken, Journal of Institutional and
Theoretical Fconomics 155, 1999, pp. 214-238.

“Correlated Public Forecasts,” with Paul E. Fischer. Journul of 4ccounting Research 36, 1998, pp. 91-110.

“Pre-Announcement and Event-Period Private Information.” with Oliver Kim, Journal of Accounting and
Feonomics 24. 1997, pp. 395-419.



*Competitive Disadvantage and Discretionary Disclosure in Industries,™ with Greg Clinch, Australian Journal of
Management 22, 1997. pp. 125-138.

“The Effect of Limited Liability on the Market Response to Disclosure.” with Paul E. Fischer, Contemporary
Accounting Research 14. 1997, pp. 515-343.

~The Relation among Capital Markets, Financial Disclosure, Production Efficiency, and Insider Trading.™ with
Stanley Baiman. Journal of Accounting Rescarch 34, 1996, pp. 1-22.

~Discretion vs. Uniformity: Choice among Generally Accepted Accounting Principles.” with Ron A. Dye. The
Accounting Review 70, 1995, pp. 389-415.

~Earnings and Price-Based Compensation Contracts in the Presence of Discretionary Trading and Incomplete
Contracting,™ with Stanley Baiman. Journal of Accounting and Economics 20, 1995, pp. 93-121.

“Analysts' Forecasts as Proxies for Investor Beliefs in Empirical Research,” with Jeffery S. Abarbanell and
William N. Lanen. Journal of Accounting and Ecoromics 20, 1995, pp. 31-60.

“Evidence that Trading Volume Sustains Price Changes.” with Scott E. Stickel. Finuncial Anulysts Journul.
November/December 1994, pp. 57-67.

“Market Liquidity and Volume around Farnings Announcements.” with Oliver Kim. Journal of Accounting and
Economics 17, 1994, pp. 41-67.

“Market Reaction to Anticipated Announcements.”™ with Oliver Kim. Journal of Finuncial Economics 30. 1991,
pp- 273-309.

“Disclosure. Liquidity and the Cost of Capital.™ with Douglas W. Diamond. Journal of Finance 46, 1991, pp.
1325-1359.

“Trading Volume and Price Reactions to Public Announcements,”™ with Oliver Kim. Journal of Accounting
Research 29, 1991, pp. 302-321.

“Portfolio Considerations in the Valuation of Exccutive Compensation.™ with Richard A. [.ambert and David F.
Larcker. Journal of Accounting Research 29, 1991, pp. 129-149.

“Information Quality and Discretionary Disclosure.” Journal of Accounting and Economics 12. 1990, pp. 365-
380.

*The Cffect of Informedness and Consensus on Price and Volume Behavior,™ with Robert W. Holthausen, The
Accounting Review 65, 1990, pp. 191-208.

“The Effcct of a Mandated Accounting Change on the Capitalization Process.™ with Randolph P. Beatty.
Contemporary Accounting Rescarch 5. 1989. pp. 472-493,

*The Effect of Sequential Information Releases on the Variance of Price Changes in an Intertemporal Multi-Asset
Market.” with Robert W. Holthausen, Journal of Accounting Research 26. 1988, pp. 82-106.

“Constraints on Short-Selling and Asset Price Adjustment to Private Information.” with Douglas W. Diamond.
Journal of Financial Economics 18. 1987, pp. 277-311.
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“Operating Decisions and the Disclosure of Management Accounting Information.” with William N. Lanen,
Studies on Stewardship Usces of Accounting Information, Supplement to the Journal of Accounting Research 25,
1987. pp. 165-189.

~Managerial Discretion in the Choice Among Financial Reporting Alternatives.” Journal of Accounting and
Economics 8.1986. pp. 175-195.

*The Information Content of Specialist Pricing.” with John P. Gould. Journal of Political Economy 93. 1985,
pp. 66-83.

“Discretionary Disclosure.” Journal of Accounting and Economics 5, 1983, pp. 179-194.
“Information Acquisition in a Noisy Rational Expectations Economy.” £conometrica 50. 1982, pp. 1415-1430.

“The Use of Mathematical Models in Financial Accounting.” Studies on Current Research Methodologies in
Accounting: A Critical Evaluation, Supplement to the Journal of Accounting Rescarch 20, 1982, pp. 1-42.

“Optimal Managerial Contracts and Equilibrium Security Prices,” with Douglas W. Diamond. Journal of Finance
37. 1982, pp. 275-287.

“An Analysis of Two Cost Allocation Cases.” The Accounting Review 54, 1982, pp. 579-593.

“A New Proposal for Setting Intra-Company Transfer Prices,™ with Rene P. Manes. Accounting und Business
Research 12, Spring 1982. pp. 97-104,

“Information Aggregation in a Noisy Rational Expectations Economy.™ with Douglas W. Diamond. Journal of
Financiul Economics 9, 1981. pp. 221-235.

A Unique Procedure for Allocating Common Costs in a Production Process.” with Louis J. Billera and David
C. Heath, Journal of Accounting Research 19, Spring 1981, pp. 185-196.

*“On the Relationship between Volume Reaction and Consensus of Investors: Implications for Interpreting Tests
of Information Content.” Journal of Accounting Rescarch 19. Spring 1981 pp. 271-283.

~Consensus Beliefs. Information Acquisition, and Market Information Efficiency.” American Economic Review
70. 1980. pp. 874-884.

“The Mayers-Rice Conjecture: A Counterexample.” Journal of Financial Economics 8. 1980, pp. 87-100.
*The Rapidity of Price Adjustments to Information,” Journal of Accounting and Economics 2, 1980, pp. 63-92.
A Proof of Lxistence of ‘Consensus Beliefs'.” Journal of Finunce 34. 1979. pp. 957-963.

“The Shapely Value as Applied to Cost Accounting: A Reinterpretation.” with Alvin L. Roth, Journal of
Accounting Research 17. Spring 1979, pp. 295-303.

~On the Theory of Market Information Efficiency.” Journal of Accounting and Lconomics 1. 1979, pp. 77-90.

*On the Choice of Accounting Method for Partnerships.™ Journal of Accounting Rescearch 16, Spring 1978, pp.
150-168.
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Invited discussion papers
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I. INTRODUCTION

We are Thomas D. Crowley and Danicl L. Fapp. We are economists and, respectively,
the President and a Vice President of L. E. Peabody & Associates, Inc., an economic consulting
firm that specializes in solving economic, transportation, markcting, financial, accounting and
fuel supply problems. Mr. Crowley has spent most of his consulting career of over forty (40)
years cvaluating fuel supply issues and railroad operations, including railroad costs. prices,
financing. capacity and equipment planning issucs. His assignments in these matters were
commissioned by railroads. producers. shippers of different commodities, and government
departments and agencies. A copy of his credentials is included as Exhibit No. 1 to this Verified
Statement ("VS™).

Mr. Fapp has been with L. E. Peabody & Associates. Inc. since 1997. During this time,
he has worked on numerous projects dealing with railroad revenue, operational, economic and
financial issues. Prior to joining L. E. Peabody & Associates, Inc., Mr. Fapp was employed by
BHP Copper Inc. in the role of Transportation Manager - Finance and Administration, where he
also served as an officer and Treasurer of the three BHP Copper Inc. subsidiary railroads. Mr.
Fapp has also served as a guest lecturer in graduate level finance and economics classes at the
University of Arizona discussing corporate capital theory and costs of equity determinations. A
copy of his credentials is included as Exhibit No. 2 to this VS.

We have been requested by Counsel for the Western Coal Traffic Lcague (“WCTL™),
American Public Power Association. Edison Electric Institute, National Association of
Regulatory Utility Commissioners, National Rural Electric Cooperative Association, Western
Fuels Association, Inc.. and Basin Electric Power Cooperative, Inc. (“Coal Shippers/NARUC™)

to address various aspects of Berkshire Hathaway Inc.’s (“Berkshire’s™) acquisition of the
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Burlington Northern Santa Fc Corporation and its primary subsidiary, the BNSF Railway
Company (collectively *“BNSF”). Specifically, Counsel has requested that we comment on how
Berkshire accounted for its acquisition of BNSF, including the allocation of the premium paid
above BNSF's net book value. Counsel also requested that we address how Berkshire's
acquisition accounting impacts the financial and reporting statements included in BNSF's
Annual Report Form R-1 submitted to the Surface Transportation Board ("STB™) and the
subscquent impact on STB's BNSF Uniform Railroad Costing System (“URCS™) variable costs.
Finally, counsel requested that we discuss how the acquisition accounting methods will impact
BNSF shippers, and, because of these impacts, why the STB should exclude the purchase
premium Berkshire paid for BNSF from the STB’s regulatory determinations.

Our testimony is discussed further below under the following topical headings:

1. Accounting For The BNSF Acquisition

IIl.  BNSF Acquisition’s Impact On URCS

IV.  BNSF Acquisition’s Impact On Shippers

V. Exclusion Of The BNSF Acquisition Premium Is Proper
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II. ACCOUNTING FOR THE BNSF ACQUISITION

Berkshire acquired BNSF on February 12, 2010 pursuant 1o a November 2, 2009 merger
agreement approved by both companies’ board of dircctors. Immediately prior to the merger,
Berkshire owned approximately 22.5 percent of the BNSF common equity issued and
outstanding. The remaining shareholders received a mix of cash and Berkshirc Class B common
equity for their shares in BNSF. At the close of the acquisition. R Acquisition Corporation, an
indirect wholly owned subsidiary of Berkshire, merged with BNSF to form Burlington Northern
Santa Fe Railroad. L..L..C. The BNSF Railway Company subsequently became an indirect
subsidiary of Berkshire.

Berkshire accounted for its BNSF acquisition using the Acquisition Accounting method
(“Acquisition Accounting”™). Under Acquisition Accounting. the acquiring company initially
records the investment in the acquired company based on the amount of cash and the market
value of other net assets given in the exchange. If the acquiring company pays more than the
book value of the company being purchased, it must account for this premium over book on its
subscquent financial statements.' This allocation of higher valuc generally happens by
estimating the current fair market value of the acquired companies assets and liabilities. If the
premium paid for the company is higher than the nct fair value of the purchased company’s
assets. the remaining value is placed on the financial statements as goodwill. In other words, the

purchasing company assesses the fair market value of the acquired company’s assets and

* The term “premium™ can have several different definitions when discussing mergers and acquisitions. Equity
analysts will use the term premium to describe the price per common equity share paid above the then prevailing
market price before the purchase announcement. Accountants may describe the premium paid as the goodwill
placed on the acquired company's balance sheet. Similarly, others may use the term to describe the value of the
acquisition above the net book value of the company prior to the acquisition. We primarily use this final meaning
of premium, the difference between net book value and acquisition value, in this VS. Given this definition. the
premium can be thought of as consisting of two parts. The first part is the difference between the net book value of
the assets and liabilities prior to the acquisition and the fair market value allocated after the purchase. The second
part consists of the goodwill placed on the company’s financial statements. Since goodwill does not impact many
of the costs considered by the STB. our use of the term premium when discussing the STB and its costing means
the premium paid above the net book value and the assessed fair market value of the assets.
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liabilities, and compares the purchase price to the assessed {air market values. If the price paid
for the company cxceeds the net fair market value of assets and liabilities, the purchasing
company places the acquircd company’s assets and liabilities on its books at the fair market
value and any excess is recorded as goodwill on the purchased company’s balance sheet.

In addition to establishing the net asset and liability values for thc newly acquired
company, SEC Staff Accounting Bulletin No. 54, Topic 5J (“SABS54™) requires the purchaser to
“push down” the value of the acquisition, including any premium paid, for those companies
filing financial statements with the SEC if the acquiring company owns more than 90 percent of
the common stock of the company being acquired. The SEC belicves when the form of
ownership is within the control of the parent company, as is when the acquiring company
controls over 90 percent of the common stock. the basis of accounting should reflect the full cost
of acquiring the new asselts.

Consistent with SAB54, Berkshire pushed down its acquisition costs to BNSF’s railroad
company’s financial statements. BNSF indicated in its Annual Report R-1 that the basis of
accounting for BNSI’s railroad company equaled $42.9 billion.> Berkshire pushed down and
allocated the $42.9 billion to the railroad’s tangible and intangible assets and liabilities at their
respective fair market values, with the remainder allocated to goodwill as shown in Schedule
200, Note 1 of BNSF's 2010 Annual Report Form R-1. Using year-end data and the acquisition
accounting adjustments included in BNSF's Annual Report Form R-1 and BNSF’s acquisition
accounting workpapers provided in this proceeding, we developed the cstimated net impact of

the acquisition on BNSF's property, plant and cquipment assets ("PPE™), afler consideration of

* Sec BNSF 2010 Annual Report R-1, Schedule 200, Note 1. The new basis for accounting shown in the Annual
Report Form R-1 is consistent with the new basis of accounting included in BNSF Railway’s Form 10-Q for the
quarterly period ending March 31, 2010 at page 9.
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changes in asset values, depreciation and deferred taxes. As shown in our workpapers®
supporting this VS. this push down resulted in a $8.1 billion net increase in BNSF's PPE

assels.J'

' See "Summary of URCS Adjustments to Eliminate 2010 premium. pdf™ and “Impact of acquisition on BNSF
URCS accounts. xlsx”.

We had originally cstimated that the net impact on PPE and deferred taxes trom Berkshire's acquisition equaled
approximately $7.6 billion, which Counsel included in its petition in this proceeding. We based this estimate
originally on summary data contained in BNSF's 2010 Annual Report Form R-1. including data contained in
Schedules 200, 245, 330. 335, 450 and other subsidiary schedules. For our estimate of the purchase impact on
deferred tax credits, we used data shown in Schedule 450, which showed an accounting adjustment of $5.0 billion
for depreciation and amortization. Since the Annual Report Form R-1 contains only summary data and not
detailed workpapers, it is not possible to effectively trace all changes through the various Annual Report Form
R-1 schedules. After receiving BNSF’s workpapers supporting its acquisition accounting adjustments, we found
that the majority of our initial estimates were consistent with BNSF's adjustments. BNSF's workpapers showed,
however. that they made additional adjustments to their deferred tax calculations that were not referenced in their
Annual Report Form R-1 schedules. Based on this new data, we have revised our estimate of the net impact on
PPF. to approximately $8.1 billion.
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ITI. BNSF ACQUISITION IMPACT ON URCS

As discussed above, Berkshire accounted for the BNSF acquisition using the
Acquisition Accounting method, which pushed down $42.9 billion to the railroad operating
company’s financial statements. Morc importantly for shippers, the accounting adjustments
made by Berkshirc and brought about by the acquisition increased BNSF's net investment base
by $8.1 billion and impacted BNSF"s operating cxpenses by $128 million. These factors have a
direct impact on BNSF’s URCS variable costs. which the STB uses for numerous rcgulatory
actions including establishing prescribed maximum rate levels under the STB's ratemaking
authority.

A. BNSF PURCHASE PREMUM
IS INCLUDED IN
BNSF’S ANNUAL REPORT

Pursuant to 49 U.S.C 11145, each Class I railroad must submit on a yearly basis an
Annual Report Form R-1 to the STB. The STB uses information in the Annual Report Form R-1
to monitor and assess railroad industry growth, financial stability, traffic and operations and to
identify industry changes that may impact national transportation policy. In addition. the STB
uses data contained in the Annual Report Form R-1 to regulate financial transactions, conduct
investigations and rulemakings. develop rail cost adjustment factors and develop individual
railroad URCS formulas.

BNSIF submitted its 2010 Annual Report Form R-1 to the STB in April 2011. Schedule
200 of BNSF’s 2010 Annual Report Form R-1 contains the railroad’s Comparative Statement of
Financial Position, or Balance Shcet, including explanatory notes to the schedule. Explanatory

Note 1 contains a description of BNSF and its various subsidiaries, and provides a brief
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description of Berkshire's acquisition of the BNSF.> Explanatory Note | also describes the
accounting trcatment under which Berkshire accounted for the BNSF acquisition, noting that
under Acquisition Accounting, the new accounting basis for BNSF equaled $42.9 billion, which
Berkshire pushed down to the railroad’s tangible and intangible assets and liabilities at their
respective fair market values. This resulted in BNSF’s PPE accounts increasing to $45.76 billion,
or a net increase of $8.1 billion from prior year PPE nct investment amounts, including deferred
taxes. As BNSF succinctly indicates in Explanatory Note [. “The above adjustments are
included in the December 31, 2010 balances of various accounts and schedules in this annual R-1
report consistent with Code of Federal Regulation Title 49 requirements.” In simple terms,
BNSF has included its purchase adjustments and premiums in its Annual Report Form R-1
values.

B. BNSF’S PURCHASE PREMUM

FLOWS THROUGH TO
THE STB’S URCS

URCS is the railroad general purpose costing system that the STB uses to estimate
variable unit costs for Class 1 U.S. railroads.® The STB relies upon URCS for a variety of
statutory and non-statutory functions, including calculating the 180 percent jurisdictional
threshold determination in railroad maximum rate reasonableness proceedings. The STB also
uses its URCS variable costs to establish prescribed rates under all of its maximum rcasonable
rate approaches.

URCS consists of three phases or steps. Phase | is the collection of data and special

studies (Variability Study. Switching Study. ctc). Phase Il is the calculation of system average

* See BNSF 2010 Annual Report Form R-1 at page 9.
“ See http:#/www.stb.dot gov/stb/industry urcs.html.
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variable unit costs bascd on system data and cost relationships developed in Phase I. Phase 111 is
the Movement Costing Program which is used to estimate the system average variable costs of a
shipment.

Each year. the STB updatcs Phase | of its URCS formulas with data provided by the
railroads included in each railroad's Annual Report Form R-1, and subsequently recalculates its
system average variable unit costs using the updated Phase | data. Because URCS separates the
inputs into different tables, it is a straightforward exercise to update the URCS tables with new
information.

Given the use of well documented tables to develop the URCS inputs, making
adjustments to URCS is a relatively straightforward process. Attachment No. 3 to WCTL's May
2, 2011 Petition in this proceeding included the procedures to adjust the URCS inputs to
eliminate the acquisition premium from the financial statements included in the BNSF 2010
Annual Report Form R-1 that are used to develop the URCS. As noted in WCTL's petition, the
modifications to the URCS inputs are a straightforward exercise. However, at the time of the
filing of WCTL"s Petition. some of the specific accounts impacted by the acquisition premium
could not determined without further information from BNSF. Afier the STB's ruling on
WCTL's petition, BNSF provided the workpapers supporting how the acquisition premium was
accounted for in its 2010 Annual Report Form R-1.

Based on the updated information provided by BNSF supporting its accounting
adjustments, we have updated Attachment No. 3 in WCTL"s Petition to identify the changes to
URCS needed to eliminate the acquisition premium. We have included these adjustments in our
workpapers to this VS, which follow the same format as Attachment No. 3 to WCTL’s Petition

and updates the changes to reflect the data provided by BNSF in this proceeding.
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Using the adjustments to the BNSF's financial statements shown in our workpapers to
this VS, we have developed a BNSF 2010 URCS on three bases. First. we developed the BNSF
2010 URCS utilizing the data in BNSF's Annual Report Form R-1 and other inputs reported by
BNSF (“BNSF 2010 Unadjusted URCS™). The unit costs dcveloped in this BNSF 2010 URCS
include the net acquisition premium paid above book value and included in BNSF's 2010
financial statements. Sccond. we modified the inputs to the BNSF 2010 URCS to reflect these
changes ("BNSF 2010 URCS excluding acquisition premium™). Third, we modified the BNSF
2010 URCS excluding acquisition premium by including the impact of including BNSF in the
STB's 2010 cost of capital determination. Each BNSF 2010 URCS formula has been included
with our workpapers accompanying this VS.

The implications of the adjusted URCS are clear. Unless the STB orders otherwise,
accounting adjustments that BNSF makes to its Annual Report Form R-1 data will directly flow
into the STB's URCS model and impact the variable costs produced. Therefore. the adjustments
BNSF made to account for the premium Berkshire paid above book value for BNSF will flow
directly into BNSF's URCS variable costs. The accounting adjustments made pursuant to the
Berkshire acquisition increased BNSF's net PPE accounts leading to higher return on investment
(“ROI™) costs in URCS. Similarly, the adjustments impact BNSF's depreciation expenses,
which impact variable URCS operating expenses. Thesc and other changes will occurred
without a corresponding change in BNSF's operations. 1n other words. they were all accounting
adjustments due solely to a change in ownership, and not to a change in BNSF's operations. The
end result of these accounting changes from Berkshire’s purchase of BNSF would be higher

URCS variable costs compared to if the purchase had never occurred.
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IV. BNSF ACQUISITION’S IMPACT ON SHIPPERS

If permitted. the inclusion of the premium above book value that Berkshire paid for
BNSF in BNSF's Annual Report Form R-1, and subsequently BNSF's URCS variable costs. will
unfairly impact BNSF shippers by incrcasing their rates. Unlike previous mergers and
acquisitions within the railroad industry that involved the merger of two or more railroad
operations, Berkshire made a pure financial play in acquiring BNSF, and had no plans to merge
BNSF with any other railroad company or other Berkshire operating companies.” As such, and
as indicated by BNSF management. no changes in operations occurred because of the acquisition
by Berkshire. This means that BNSF gained no synergistic cost benefits to off-set the premium
paid for BNSF, and that BNSF will pass through the full premium paid to its URCS costs.
Passing through the acquisition premium to the URCS variable costs will directly
impact a large number of shippers. At the threshold, the increase in BNSF URCS variable costs
will increase the 180 percent jurisdictional threshold for BNSF shippers, and decrease the
number of shippers that may seek STB rate relief. Based on 2010 rcported BNSF
carload/intermodal unit data and data devcloped from STB reports, we estimate the number of
carloads/intcrmodal units impacted by the shift in the jurisdictional threshold will be

approximately 125,000 carloads per year.®

? As part of the BNSF acquisition, Berkshire set up an indirect wholly owned subsidiary named R Acquisition
Company, LLC, which was effectively a shell company created solely to facilitate the merger. As indicated in
Berkshire’s SEC Form S-4 at page 95, R Acquisition Company, LLC *...was formed solely for the purpose of
facilitating the merger. Merger Sub (R Acquisition Company, LLC) has not carried on any activitics or operations
to date, except for those activities incidental to its formation and undertaken in connection with the transactions
contemplated by the merger agreement.”

® We have based this figure on the number of 2010 carloads/intermodal units BNSF shipped and the estimated
amount of traffic with R/VC ratios between 180 and 300 percent as reported in a 2010 Report to the STB prepared
by Lauritis R. Christensen Associates, Inc. This is a conservative estimate of the number of shippers impacted as
we assume an even distribution of shipments within the 180-300 percent R/VC range. In actuality, the distribution
is likely more normally distributed with a greater number of shippers with 180 percent R/VC ratios than 300
percent R/VC. Cxhibit No. 3 demonstrates our estimate of the impacted traffic.
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The inclusion of the premium will also increase rates for those shippers whose rates are
set through the application of variable costs, which primarily are shippers with rates prescribed
by the STB. However. the pass through of the purchase premium will also impact other shippers
who entered into contracts with BNSF and whose rates were established by revenue to variable
cost (“R/VC™) ratios. In addition, the acquisition will impact shippers who use STB maximum
rate standards in rate ncgations. and as the BNSF attempts to reach its stated goal of equalizing
captive and competitive rates.

Finally, including the premium paid for BNSF in the railroad’s Annual Report Form R-1
schedules and URCS variable costs will have longer term impacts on shippers as their 180%
jurisdiction thresholds will increase with the increase in URCS variable costs.

A. THE PURCHASE PREMIUM
WILL NOT BE OFF-SET BY
SYNERGISTIC COST REDUCTIONS

Financial experts and cconomists consider Berkshire’s acquisition of BNSF a classic
example of a conglomerate merger, which was the principle type of merger seen in the 1960s and
1970s, and customarily involve companies in unrelated lines of business. ° This type of merger
differs from the two other typical types of mergers. vertical mergers and horizontal mergers.
Vertical mergers involve companics at different stages of production, and seek to add value by
moving forward or backwards along the supply or production chain. For example, an automobile
manufacturer acquiring a steel company from which it purchases steel is a typical example of a
vertical merger. Horizontal mergers on the other hand combine two companies involved in the

same line of business. Most railroad mergers seen in the last few decades have been horizontal

“ See Brealey. R. A., Myers, S. C.. and Allen, F.. “Principles of Corporatc Finance, Eighth Edition.” McGraw-Hill
Irwin, 2006. at page 871 (“Brealcy. Myers and Allen™).
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mergers, including CSX Transportation (“CSXT™) and Norfolk Southern Railway's (“NS™)
purchase of Consolidated Rail Corporation (“Conrail”), Union Pacific Railway Company’s
(“UP™) purchase of Southern Pacific Transportation Company (“SP™) and Burlington Northern
Railroad Company’s ("BN”") merger with the Atchison Topeka and Santa Fe Railway Company
(C*ATSE™).

Companies acquirc and merge with other firms for numecrous financial and operational
reasons. The largest operational reason for sccking a merger or acquisition is 1o seek synergies,
or, in other words. possible sources of added value. These syncrgics can come through various
forms including:

. Economies of scale. scopc and density;

2. Economies of vertical integration;

3. Combining complementary resources; and
4. Eliminating inefliciencies.

These synergies almost always occur in horizontal or vertical mergers. While it is not
unheard of for conglomerate mergers to experience some synergies, especially where top levels
of the merged companies’ management are reduced. conglomerate mergers scck to add value
through exploiting financial or investment opportunities.

As we discuss below, the companics involved in the majority of recent Class [ railroad
mergers and acquisitions based their decisions on the availability ot large synergies brought
about by what are cffectively horizontal mergers. In fact, the Interstate Commerce Commission
(*ICC™) and STB based their approval of thesc transactions largely on the presumed synergies
created by the mergers.

Unlike prior railroad mergers and acquisitions, Berkshire's acquisition of BNSF has led

to little or no appreciable synergies for BNSF. BNSF has not made any changes to its operations
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since its acquisition by Berkshire, and has stated it does not plan to make any changes in the
future. For example, BNSF President and Chief Executive Officer Matt Rose indicated in
“Railway Magazine,” an internal BNSF magazine, that “[w]hile this agreement [to be acquired
by Berkshire] will result in a change of ownership. you won't notice many other changes.™"*

Mr. Rose went onto to state in an interview with the Wall Street Transcript:

TWST: Has it [the Berkshirc acquisition] changed your
operations, and if so, how?

Mr. Rose: In terms of running the railroad, I would say no.
The transition itself was unbelievably seamless. Often with
acquisitions. you tend to think you'll have a lot of
management turnover, and we had very, very little
management turnover. We literally lost two people from
our leadership team, and those were very logical positions
to loose. One was our Head of Investor Relations and the
second was our SEC attorney, our Corporate Secretary.
The entire operational team stayed in place. Outside of no
longer having a board of directors and no longer having a
publicly traded company - although Berkshire Hathaway is
public - the OPeration itsclf has not seen any difference
whatsoever.'

BNSF coal marketing manager John Lanigan echoed Mr. Rose’s statements that
the Berkshire acquisition would lead to no operational changes in a letter to BNSF coal shippers.
In a November 3, 2009 letter to coal shippers, Mr. Larugan stated:

You will not sec any changes in the weeks and months
ahead. Our leadership will remain in place and focused on
providing value to our customers. We will continue our
efforts to provide you with the same outstanding service
you have come to expect from BNSF. Your day-lo-day
contacts and the way we interact with you will not change.
We will continue to work with other railroads as we always
have to provide interline services. In other words, you

' See “Railway Magazine” Special Edition available at http://www.bnsf.com/employees/communications:railway-
magazine/pdf7special.pdf

' The Wall Street Transcript, February 22, 2011 available at
http://www.twst.com/yagoo/als609MATTHREW I .html


http://wwvv.bnsf.com/empIoyees.'communications/railwaymagazine/pdf/spccial.pdf
http://wwvv.bnsf.com/empIoyees.'communications/railwaymagazine/pdf/spccial.pdf
http://www.twst.com'yagoo/aIs609MATTHREW
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should expect business as usual.'

Berkshire, and its CEO Warren E. Buffet, typically operate Berkshire subsidiaries as
autonomous entities. As indicated in Berkshirc’s SEC Form S-4 filed as part of the BNSF
acquisition, “Operating decisions for the various [Berkshire] operating businesses are made by
managers in the business units.” There is little, il any, cooperation between Berkshire's
operating companies. This fact, along with BNSF"s statement that it has not madc any changes
to its operations since its acquisitions, indicates that no material synergies were gained in the
acquisition that would pass through to BNSF shippers.

The STB has considered operating synergies a key factor in approving prior railroad
acquisitions and mergers. The STB stated in the Conrail Acquisition” that the presence of
operating synergies would lcad to stable URCS costs as the efficiencies gained by the acquisition
would off-set the impact of the purchase premium."* However, as discussed in greater detail
below. no such synergies exist in this business combination as both companies have indicated the
purchase would lead to no changes in operations.

B. THE PURCHSE PREMIUM
WILL DIRECTLY IMAPCT
MANY BNSF SHIPPERS

The increase in the BNSF's URCS variable costs brought about by the inclusion of the

premium over book value that Berkshire paid for BNSF will directly impact certain shippers

whose rates are prescribed by the STB. Additionally, the premium will impact other shippers as

> Customer Letter from John Lanigan available at http://domino.bnsf com/website/updates.nsf/updates-customer-
coal/155EA596E0A7BC408625766300561-30D?0Open

> Docket No. 33388, C'SX Corporation and CSX Transportation Inc . Norfolk Southern Corporaton And Norfolk
Southern Railway Company--Control and Operating Leases Agreements--Conrail Inc And Convoliduted Rail
Corporation, 3 STB 196, (“Conrall Acquisinon™)

* See Conrail Acquisition at page 263.


http://domino.bnsf
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it will limit the number of shippers that may seek STB relicf due to increases in the 180 percent
jurisdictional threshold and will allow for increases in BNSF's captive rail rates. Included as
Exhibit No. 4 arc two examples of the impact the acquisition premium will have on a
movement's variable costs and resulting jurisdiction thresholds. The first example is a
hy pothetical unit coal train movement and the second example is a hypothetical unit grain train
movement.

1. Impact On BNSF Shippers With Rate Prescriptions

a. Rates Prescribed Under The SAC Constraint

Prior to its decision in Major Issues'®. the STB prescribed rates under the stand-alone
cost ("SAC™) constraint on a dollar per unit basis.'® In Major Issues, the STB changed this
approach and ordered that future rate prescriptions be based on maximum R/VC ratios instead of
specific rates per unit.'’ Providing prescribed R/VC ratios instead of prescribed rates per unit
opens the STB's ratcmaking authority to any action that influences a railroad’s URCS variable
costs. This has a direct impact on BNSF shippers as the premium above book value paid by
Berkshire is cffectively passed through to the shipper in the form of higher variable costs to
which the prescribed R/VC ratio is applied. This will impact all BNSF shippers requesting relief
from to the STB.

For example, WFA/Basin came to the STB secking rate relief on BNSF shipments of coal
from Powdcr River Basin to the Laramic River Generating Station. After several rounds of

evidence, the STB determined BNSF had published unreasonable rates to the Laramic River

'> Ex Parte No. 657 (Sub-No. 1), Muajor Issues in Rail Rate Cases, served October 30, 2006 (“Major Issues™)

'8 Sce Mujor Issues at page 9. and STB Docket No 42057, Public Service Company of Colorado D/B/1 Xcel
Energy vs The Burlington Northern Santa Fe Railway Company, 7TSTB 589 at 625 (“Xcel").

"7 Sce Alajor Issues at page 14.
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Station. and prescribed R/VC ratios.'®  Following the STB's decision in WFA/Basin,
WFA/Basins rates for 2011 are based on the variable costs for the unit coal train movements
from each origin multiplied by the STB 2.46 prescribed R/VC ratio. For 4Q11, the current rates
arc based on BNSF 2009 URCS unit costs applied to the traffic and opcrating factors for 3Q11.

Following the STB procedures, we calculated the variable costs for the WFA/Basin trains
moving in 3QI1 based on the BNSF 2010 unadjusted URCS. We then developed the two
alternative URCS variable cost calculations that considercd the impact of the BNSF acquisition.
The first alternative included the adjustment discussed above 1o remove the impact of the BNSF
acquisition from the Annual Report Form R-1 inputs into URCS. The second alternative included
the Annual Report Form R-1 input adjustments plus the impact on the STB 2010 railroad
industry cost of capital assuming BNSF were still included in the cost of capital cohort.

We developed for WCTL an estimate of the 2010 railroad industry cost of equity
assuming BNSF had remained in the railroad cost of capital cohort, and presented this cstimate
in our VS in 2010 Cost of Capital'®. We believe that including BNSF in the STB’s cost of capital
calculation makes sense from both financial and policy perspectives. Depending upon which
metrics arc used, the BNSF is either the first or second largest railroad in the U.S.. and is
therefore a key component of the U.S. railroad industry. Additionally. its removal from the
composite group disrupts the balance between eastern and western railroads that has prevailed
for a large number of years. The railroad companies themselves have repeatedly noted that east is
not the west. and removing the BNSF from the group places much greater weight on the
performance and risks faced by the eastern railroads. We contend that it is difficult to say that

the Class | railroad industry cost of capital is being calculated properly when the one of the

'8 See STB Dochet No 42088, Western Fuels Association, Inc.. and Basin Flectric Power Cooperative v BNSF
Railway Company, served February 18, 2009 (W F.-/Basin I-ebruary 2009") decision at pages 29 to 31.

'* STB Ex Parte No 558 (Sub-No. 14), Railroad Cost of Capital — 2010, submitted on June 2, 2011 (“20/0 Cost of
Cupntal™)
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largest playcrs, or the largest player, is removed from the calculation. Finally, as demonstrated in
our 2010 Cost of Capital VS, exclusion of the BNSF from the STB’s cost of capital calculations
artificially increases the railroad industry cost of capital.”

To estimate the impact including the BNSF would have on the railroad industry 2010 cost
of cquity. we developed a simple analysis that included the weighted cost of Berkshire CAPM
and MS-DCF costs of equity with the three railroad companies included in the composite group.
To estimate the BNSF’s market weights, we developed the ratio of BNSF’s assets to total
Berkshire assets. and applied this ratio to Berkshire’s equity market cap. These estimated BNSF
market caps were used with publicly reported Berkshire share price data and with the market cap
and share prices for the three composite railroad companies to develop an industry beta, from
which a CAPM cost of equity was developed. To cstimate a MS-DCF cost of equity for the
industry, we used the MS-DCF costs of equity for the three composite group railroads and the
Berkshire MS-DCF cost of equity as calculated by Morningstar/Ibbotson, and weighted these on
their actual or estimated year-end market caps. The result was to develop a CAPM cost of equity
of 11.01 percent and MS-DCF cost of equity of 12.86 for an average cost of equity of 11.94
percent. Using this revised cost of equity. we developed an updated after-tax and pre-tax
railroad industry costs of capital of 10.23 percent and 15.15 percent, respectively.z'

Table 1 summarizcs BNSF’s variable costs based on the three BNSIF 2010 URCS
formulas™ that we developed, i.c.. based on BNSF as reported data, BNSF excluding the
acquisition premium, and BNSF excluding the acquisition premium plus the impact on the STB’s

2010 cost of capital determination of including BNSF.

0 See Crowley/Fapp 2010 Cost of Capital VS.

*! We have included our cost of capital estimates in our workpapers to this VS.

= The STB has not yet released its 2010 BNSF URCS formula. L. E. Pcabody & Associates, Inc. developed the
three 2010 BNSF URCS formulas used in this VS. Copies of these three 2010 BNSI URCS formulas are
included in our workpapers accompanying this VS.
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Table 1
Summary of BNSF Variable Costs For WFA/Basin Unit Trains — 3011

BNSF Variable Cost /Ton Based on BNSF 2010 URCS

Excluding
Excluding  Acquisition Premium
3Q11 Acquisition Plus Impact
Origin Tons As Reported 1/ Premium 2/ On 2010 COC 3/
(1) 2 ) e )

1. Antelope 447,194 $1.97 $1.87 $1.85
2. Black Thunder 82.532 $2.27 $2.17 $2.14
3. Buckskin 196,622 $2.93 $2.81 $2.78
4. Caballo 244,002 $2.59 $2.48 $2.44
5. Dry Fork 627,723 $2.85 $2.73 $2.69
6. North Antelope 115,109 $2.06 $1.96 $1.93
7. Thunder West 16,541 $2.35 $2.24 $2.21
8. Total/Weighted Average 1,729,723 $2.51 $2.40 $2.37

1/ Based on BNSF 2010 URCS with 3Q1 1 traffic and operating factors.

2/ Based on BNSF 2010 URCS adjusted to exclude the acquisition premium with 3Q11 traffic and
operating factors.

3/ Based on BNSF 2010 URCS adjusted to exclude the acquisition premium plus the impact of

including BN'SF in the STB's 2010 cost of capital (**COC™) determination with 3Q11 traffic and

operating factors.

B

As shown in Table 1 above, WFA/Basin received 1.7 million tons of coal from seven
origins in 3Q11. BNSF's 3Q11 weighted average variable costs based on BNSF's 2010 URCS
formula (as reported) equal $2.51 per ton (Table 1, Column (3), Line 8). When the BNSF 2010
URCS excluding the acquisition premium is utilized to calculate variable costs. BNSF's
weighted average variable costs equal $2.40 per ton (Table 1. Column (4), Line 8). Stated
differently, the acquisition premium increased BNSF’s 3QI1 variable costs by $0.11 per ton
($2.5] minus $2.40). When the BNSF 2010 URCS is adjusted to not only cxclude the
acquisition premium but also to include the impact on thc STB's 2010 cost of capital
determination of including BNSF, BNSF's 3Q11 weighted avcrage variable costs equal $2.37

per ton (Table 1, Column (5). Line 8). Stated differently, the acquisition premium including the
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impact on the STB's 2010 cost of capital increased BNSF’s 3Q11 variable costs by $0.14 per ton
($2.51 minus $2.37).

As discussed above, WFA/Basin’s rate is developed quarterly based on the variable costs
for the prior quarter multiplied by a STB prescribed R/VC ratio for 2011 of 2.46. Table 2 below

compares WFA/Basin’s 4Q11 rates calculated using the three iterations of BNSF URCS variable

costs described above.

Table 2
Summary of BNSF Rates Per Ton For WFA/Basin Unit Trains — 4Q11
BNSF Rate Based On BNSF 2010 URCS
Excluding
Acquisition
Excluding Premium Plus
Acquisition Impact
Origin 302011 Tons  As Reported” Premium" On 2010 COC §
(n (2) (3) 4 (3)
1. Antelope 447.194 $4.85 $4.61 $4.55
2. Black Thunder 82,532 $5.59 $5.34 $5.27
3. Buchskin 196,622 $7.22 $6.92 $6.83
4. Caballo 244,002 $6.37 $6.09 $6.01
5. Dry Fork 627,723 $7.01 $6.72 $6.63
6. North Antelope 115,109 $5.07 $4.82 $4.76
7. Thunder West 16,541 $5.77 $5.51 $5.43
8. Total/Weighted Average 1,729,723 $6.18 $5.90 $5.83
1/ Source: Exhibit No. 5 to this VS.

The weighted average rate based on the BNSF 2010 URCS using the BNSF Annual
Report Form R-1 data equals $6.18 per ton (Table 2, Column (3), Line 8). If the BNSF 2010
URCS excluding acquisition premium is utilized, the weighted average rate equals $5.90 per ton
(Table 2. Column (4), Line 8) or $0.28 per ton less than the rate calculated using the BNSF 2010
unadjusted URCS ($6.18 per ton minus $5.90 per ton). If the BNSF 2010 URCS excluding the
acquisition premium plus including the impact of including BNSF in the STB"s 2010 cost of

capital calculation is utilized, the weighted average rate equals $5.83 per ton (Table 2, Column
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(5). Line 8) or $0.35 per ton less than the rate calculated using the BNSFF 2010 unadjusted URCS
(86.18 minus $5.83).

The failure to exclude the acquisition premium will increase WFA/Basin's transportation
costs over the remaining thirtcen years of the STB’s prescription period by the amounts shown in

Table 3 below.

Table 3
Increase In WFA/Basin’s Expected Transportation Costs Associated With

The Inclusion of Berkshire’s Acquisition Premium in BNSF's URCS Formulas

Estimated Impact Of WFA’s

Transportation Charges Of:
Not Excluding Not Excluding Acquisition

Acquisition Premium And Not Including |l
Item Premium BNSF in The STB 2010 COC
(H (2) (3)
1. WFA/Basin’s 4Q11 Weight Average
Increased Rate Per Ton 1/ $0.28 $0.35
2, WFA/Basin’s 4Q1 1 Increase
In Transportation Charges 2/ $484,322 $605,403

3. WFA/Basin's Annual Increase In

I'ransportation Charges Based On

4Q11 Experience 3/ $1,937,288 $2,421,612
4. WFA/Basin’s Increase in Transportation

Charges Over The Remaining

Term Of STB's Prescription 4/ $25.2 million $31.5 million

1/ Table 2 above and as described in the text following Table 2.

2/Line 1 x 1.729.723 tons.

3/ Line 2 x four quarter per year.

4/ Line 3 x thirteen remaining years beginning 2012. This analysis excludes the impact of the
increasing STB prescribed R/VC ratios (from 2.46 to 2.69) during the remaining term of the
STB rate prescription.

By not excluding the acquisition premium, Table 3, Column (2) demonstrates that
WFA/Basin's 4Q11 transportation charges will be increased by $0.28 per ton (Line 1) or
$484,322 per quarter (Line 2) or $1.9 million per year (Linc 3) or $25.2 million over the

remaining life of the STB's rate prescription period (Line 4).
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By not excluding the acquisition premium and not including BNSF in the STB 2010 cost
of capital determination, Table 3, Column (3) demonstrates that WFA/Basin’s 4Ql1
transportation charges will increase by $0.35 per ton (Line 1) or $605,403 per quarter (Line 2) or
$2.4 million per year (l.ine 3) on $31.5 million over the remaining life of the STB's rate
prescription period (Line 4).

b. Rates Prescribed Under Simplified SAC and Three-Benchmark
Approaches

BNSF shippers with rates prescribed under the SAC constraint will not be the only
shippers impacted. The inclusion of the BNSF purchase premium will also impact BNSF
shippers with rates prescribed by the STB under its Simplified SAC and Three Benchmark
maximum rate methodologies.

The STB adopted in Simplified Standards™ two simpler approaches for captive shippers
to contest railroad rates without the need to bring a full SAC presentation. One approach, which
the STB designated its Simplified-SAC approach. allows what the STB calls medium-sized
shippers, or thosc secking less than $5 million in aggregate relief over 5 vears, to contest rail
rates using a modified SAC methodology. ** The second approach, which the STB named its
Three-Benchmark methodology, reviews rates by comparing the R/VC ratio for the issue
movement to an adjusted R/VC ratio for comparable movements.” Inclusion of the BNSF
purchasc premium in the STB's URCS will impact rate prescriptions under both approaches as
both use R/VC ratios for rate prescription purposes.

Like the STB's SAC constraint, Simplified Standardy calls for the STB to develop the

ratc prescriptions using the Maximum Markup Methodology (“MMM™) in Simplified-SAC

' Ex Parte No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases, served September 5, 2007 (“Simplified
Swandards™).

* See Sumplified Stundards at page 13.

* See Simplified Standards at page 16.
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prescntations. The MMM approach determines annual maximum prescribed R/VC ratios by
determining the maximum contribution from each movement in the traffic group such that the
total contribution plus aggregate variable costs would equal the SAC, and with no movement
assigned a contribution higher than the rate charged for the movement.”® This means that, like
WFA/Basin, a shipper bringing a rate challenge under the Simplificd-SAC approach will receive
a prescribed R/VC ratio from the STB and not a prescribed rate per unit. Shippers would then
apply the prescribed R/VC ratio to BNSF unadjusted URCS variable costs to develop the
prescribed rate per unit. Applying the Simplified-SAC prescribed R/VC ratio to BNSF URCS
variable costs containing the purchase premium will explicitly pass along the premium in the
prescribed rate.

The STB’s Threc-Benchmark approach also relies upon a carrier's URCS variable costs
to test the rcasonableness of a carrier’s rate. Under the Three-Benchmark approach, a shipper
compares the R/VC ratio for the issue movement to the adjusted average R/VC ratios for a
comparison group. If the shipper finds the issue traffic R/VC ratio cxceeds that of the adjusted
average R/VC ratio for the comparison group. the STB prescribes a maximum R/VC ratio equal
to that of the group's adjusted average R/VC ratio.”

Inclusion of the purchase premium in BNSF's URCS will impact rate prescriptions under
the Three-Benchmark approach in two ways. First, like the SAC and Simplified-SAC
approaches, the Three-Benchmark approach does not develop a specific prescribed rate per unit.
but rather prescribes a maximum R/VC ratio that the shipper then applies to the movement’s

URCS variable costs. Applying the prescribed R/VC ratio to BNSF URCS variable costs that

*® See Aajor Issues at 11.
T Sce Simplified Standurds at 16.
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include the impact of the purchase premium will directly pass the premium through to the
shipper in the form of a higher prescribed rate.

Second, as part of the Three-Benchmark approach, parties make adjustments to the
comparison group’s average R/VC ratio bascd upon the railroad's revenue shortfall allocation
method ("RSAM™) ratio. The STB calculates each railroads RSAM ratio by developing the
aggregate rcvenue for movements with R/VC ratios greater than 180 percent ("R/VCsign™),
adding to this the tax adjusted revenue necessary to bring the railroad to a revenue adequate level
(“Adjusted Rev ,hon/owmge")zs, and dividing this sum by the aggregate URCS variable costs for
movements with R/VC ratio greater than 180 percent (“VCs ™). =

The Adjusted Rev shonincrage is @ key component of the RSAM ratio used in the Three-
Benchmark method. The STB calculates the Adjusted Rev shorvoverge based on data submitted by
the railroads in their Schedule 250 as part of the STB's annual revenue adcquacy determination.
The railroads develop their Schedule 250 data using the same data used to develop the financial
statements included in the Annual Report Form R-1 submitted to the STB. In the case of the
BNSF, this means developing Schedule 250 data that includes the impact of the Berkshire
acquisition. Specifically. the Berkshire acquisition impacts the Schedule 250 data by increasing
the BNSF's net investment base by the premium paid over the book value of the BNSF’s road
and equipment assets. This increase in the net investment base decreases the BNSF's tax

adjusted ROI and moves the BNSF further away from a regulatory revenue adequate position.

* The STB's original decision in Simplified Standards called for developing a railroad’s RSAM ratio without
adjusting the Rev honoverage fOT taxes. See Simplified Stundards at page 20

*% See STB Ex Parte No. 646 (Sub-No. 2), Simplified Standards For Rail Rate Cases — 1axes in Revenue Allocation
Shortfall, served November 21, 2008 (“Simplified Standards Tax Decision™)
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Pushing the purchase premium down to BNSF's financial statements causcs the BNSF's tax-
adjusted ROI to decrease from 10.05 percent to 9.22 percent in 2010.*"

The implication of the lower ROI percentage is significant in that a smaller ROI
percentage will lead to a larger Adjusted Rev gnorvoverage » Which will in turn create a larger RSAM
ratio applied in a Three-Benchmark case. In other words, including the purchase premium in the
BNSF's Annual Report Form R-1 financial statements will lead to higher adjusted R/VC ratios
under the Threc-Benchmark methodology, which will dircctly impact small shippers seeking rate

relief from the STB.*'

2. Impact On BNSF Shippers Secking Rate Prescriptions

The STB can only consider the rcasonableness of a rail rate if the carrier has market
dominance over the traffic involved. In addition, federal law precludes the STB from finding
market dominance where the carrier shows that the revenues produced by the movement arc less
than 180 percent of the variable costs to the carrier for providing the service. Anything that
would artificially increase a carrier’s variable cost on a movement would reduce the movement’s
R/VC ratio. Such adjustments could lower the movement’s R/VC ratio below the 180 percent

jurisdictional threshold, and remove a shipper’s ability to seck rate relief from the STB.

* We have included our adjustments to the BNSFs Schedule 250 in our workpapers to this VS (see *Adjusted
Schedule 250 workpapers .xIsx™). BNSI °s Schedule 250 filed with the STB and the BNSF's workpapers
supporting its asset write-up and dcprecation calculations used to develop its Annual Report Form R-1 financial
statements. A comparison of the BNSF’s Annual Report Form R-1 schedules and its Schedule 250 shows that
while Schedule 250 is nominally prepared using data from the Annual Report Form R-1, many of the BNSF’s
financial figures in the two statements do not match, The STB staff member responsible for collecting and
analyzing the railroad’s Annual Report Form R-1 and Schedule 250s indicated that duc to slightly different
consolidation procedures. a railroad’s Annual Report Form R-1 and Schedule 250 figures may not match even
though they are both produced from the same data.

The decline in the BNSF’s ROI has a potentially longer term impact on SAC rate cases as well. Railroads
deemed long-term revenue adequate under STB guidelines lose certain regulatory pricing freedoms. Including
the acquisition premium in the BNSF's revenuc adequacy workpapers will decrease the BNSF’s RO! and move it
further away from being declared revenuc adequate.

N
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As discussed above, Berkshire's pushdown of its acquisition premium to the BNSF's
books will increasec BNSF’s URCS variable costs. This increase in URCS variable costs will
impact shippers seeking relief from the STB by pushing some movement R/VC ratios below the
180 percent jurisdictional threshold. This will lead 1o a decline in the number of shippers who
may scck rate relief from the STB. It will also lead to higher rates for these shippers as BNSF
can incrcasc rates without fear of breaching the jurisdictional threshold. The end result is higher
rates and less regulatory protection for a section of captive shippers.

3. Impact On Rate Negotiations and Competitive Shippers

It is abundantly clear based on the facts we discuss above that pushing down the premium
over book value that Berkshire paid for BNSF will impact rates under the STB’s jurisdiction.
The inclusion of the premium will also have an impact on rate negotiations and subsequent rates
for so-called competitive shippers as well.

The STB indicated in Major Issues that one benefit of the STB’s MMM rate reduction
methodology is an ability to facilitate rate case settlements and private ratc negotiations. The
STB believed that:

The maximum contribution level [over URCS variable
costs] in a particular case would provide information
partics could use to predict the outcome of their disputes,
because the maximum contribution level would be
independent of the level of the rate the railroad might set

should negotiations break down. Such informaliqn should
help parties ncgotiate a mutually agreeable rate.’

In the case of shippers negotiating with the BNSF, application of the STB's standards

will lead to higher negotiated rates since the standards rely in large part upon URCS variable

32 See Major Issues at page 12.
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costs, which have been impacted by the acquisition premium pushed down to BNSFK s financial
statcments.

In addition, the pushdown of the premium over book value will impact so-called
competitive rates. BNSF President and CEO Mathew Rose has said competitive rates should be
higher than captive rates. As indicated by Mr. Rose:

*... one of the rcasons that we have had pressure from
customers and markets is that the percent of captive traffic
produced a higher margin than the non-captive traffic to, in
some cases, 20, 25, 30% and that cost caused a lot of
disconcern. And | can see us in a period of time in the
future, where non-captive traffic will actually return
significantly more than captive traffic®
If we are to hold Mr. Rose’s comments to be true, any increase in captive shipper rates

brought about by inclusion of the merger premium will impact competitive rates as BNSF

attempts to push competitive rates to captive levels.

‘2 See Corrected Transcript from the JP Morgan Aviation & Transportation Conference, March 11. 2009, p. 10)
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V. EXCLUSION OF THE BNSF ACQUSITION PREMIUM IS PROPER

As we discussed above, Berkshirc accounted for its acquisition of BNSF using the
Acquisition Accounting method, which resulted in a significant write-up in BNSF’s assets due to
Berkshire paying a premium above BNSF's book value for the railroad company. Berkshire then
pushed down its acquisition premium to the railroad company’s financial statements. Pushing
down the premium subsequently leads to higher BNSF URCS variable costs as the STB uses
data from acquisition adjusted Annual Report Form R-1 data to annually update its URCS tables.

Berkshire's approach for accounting for its acquisition is consistent with Gencrally
Accepted Accounting Principles (“GAAP™) and SEC reporting guidelines. Yet other, non-
accounting considerations must come into play when deciding how to treat BNSF’s acquisition.
Unlike prior railroad acquisitions. Berkshire’s acquisition of BNSF will lcad to no material cost
savings that would offset thc premium that flows through to the URCS variable costs. As
discussed above, this means that the purchasc premium will fall directly to shippers with rates
dependent about BNSF URCS variable costs. Other regulatory agencies recognize that ratepayers
only benefit from mergers and acquisitions when premiums arc offset by cost saving synergies.
In these situations where little or no synergies exist. these other regulatory agencics would not
allow the acquired company to roll all or part of the premium into the rate base.

The STB has the discretion to do the same thing in this instance. While railroad
accounting principles developed by the Railroad Accountings Principles Board (“RAPB™)
generally encourage the use of GAAP when developing railroad financial statements, the RAPB
allows for other cost bases. especially for ratcmaking purposes. The STB has the authority to
modify railroad financial reporting and URCS for ratemaking purposes and should exercise this
authority here because it is fundamentally unfair to have rates go up, jurisdictions lessoned due

solely to change in ownership.
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Finally, the STB must exclude the premium paid above book value if it wishes to be
consistent with prior precedent and SAC principles. The STB chose to switch from prescribing
fixed rates per unit after detcrmining the reasonableness of a railroad’s rate to prescribing R/VC
ratios to allow for prescribed rates to adjust for changes in railroad opcrating costs. As we
detailed above, BNSF has indicted that its operations will not change because of the Berkshire
acquisition, and can therefore cxpect no changes in opcrating costs from the acquisition. Yet,
flowing through the premium to URCS will directly impact shipper’s prescribed rates without a
corresponding change in operations.

A. BERKSHIRE’S ACQUISITION

OF BNSF IS UNLIKE OTHER
RAILROAD ACQUISITIONS

The Berkshire acquisition of BNSF differs {from past railroad acquisitions and mergers as
those proceedings related to the impact on the railroad’s URCS variable costs. The STB has
previously justified the premium paid based on the expccted synergies of the merger. As shown
below, assuming what the STB expected as the valuc for the annual cost savings related to the
merger synergics, the impact of the premium would be recovered in a few vears. In BNSF's
reply to WCTL’s motion to begin this proceeding, the BNSF asserted that ICC/STB has accepted
the acquisition premium costs in past procecdings. As discussed below. the BNSF’s position is
misplaced.

1. Comparison of Expected Synergies to the Acquisition Premium

The STB has in past merger proceedings expected that the synergies tfrom the merger

would offset. at some point in time, thc premium paid and any increase in variable costs caused
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by the premium.** Because of the expected cost savings due to the synergics, the STB chose not
to remove the premium from the URCS variable costs in these prior merger proceedings. Table 4
below compares the annual cost savings projected by the STB with the premium that was
included in URCS following the merger for the last three Class I mergers (NS/CSXT acquisition

of Conrail, UP/SP merger and BN/ATSF merger).

Table 4
Comparison of Estimated Merger Synergies and Acquisition Premiums

Amount (Millions)

Projected Cost Years To
Synergies Acquisition Recover
Merger Per Year Premium " Premium ~
n (2) 3) 4
1. NS/CSXT-Conrail $1.000 $3,671 37
2.UP-SP $659 $2,729 4.1
3. BN-ATSF $453 $1.423 3.1

!

Net premium included in URCS.
¥ Column (3) — Column (2).

As shown above in Table 4, the ICC/STB expected recent mergers to result in cost
savings, which also translate into variable cost savings. ranging from $453 million to $1.000
million per year. For these mergers, the acquisition premium that flowed through to URCS
costs ranged between $1.423 million and $3.671 million. If these cost savings did occur, the
breakeven for the recovery of the acquisition premium ranges between 3.1 years and 4.1 ycars.
This is far different than the acquisition premium of over $8.1 billion that is to be included in the
2010 BNSF URCS based on the Berkshire Hathaway purchase. No cost savings exist to offset
the premium and. thus. the recovery time period does not exist. Stated difterently. shippers will

never see cost saving related to any synergies duc to the Berkshire purchase.

' See for example Conral Acquisition at page 263.
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In addition, the $8.1 billion premium included in BNSF’s assets is more than double the
largest premium in any rccent merger case. When compared to the BN merger with ATSF, the

Berkshire Hathaway premium is more than 5 times the premium paid in that merger.

2. Inclusion of Premium in Chicago and North Western Acquisition

BNSF’s reply to WCTL’s Petition to begin this proceeding asserts that the STB has
accepted the inclusion of acquisition costs in proceedings that did not involve the merger of
railroads. Specifically, BNSF states that when the Blackstone Group (“Blackstone™) acquired
the Chicago and North Western Transportation Company ("CNW™) there “was no discussion in
the ICC’s decision of the ‘acquisition premium’ Blackstonc paid or any merger synergies
offsetting the acquisition cost.” **  The BNSF Reply misstates the financial aspects of
Blackstone’s acquisition and the ICC’s evaluation of the acquisition.

The primary concern in the Blackstone/CNW transaction was CNW's ability to perform
as a railroad after the leveraged buyout occurred. As ICC Commissioner Phillips commented in
the decision granting the acquisition. the “central issue™ was CNW's *...post transaction ability
to service the debt while continuing to provide essential service to the public.™*® As part of the
ICC’s order in the proceeding, CNW?*’ was required to *...file with the Commission the terms of
all financial covenants relating to minimum net worth, working capital, tangible net worth,
interest coverage, and leverage ratio upon consummation and submit quarterly status reports of
their compliance with the
covenants.™® The issue of a premium on the cost of service for CNW was not specifically raised

in the procceding.
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Sce BNSF Reply at page 5.

See 5 ICC 2d, 1047.

The order applied to CNW's subsidiary Midwestern Rail Properties. Inc. also.
See 5 ICC 2d, 1050.
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BNSF asserts that the ICC decision in the Blackstone acquisition of the CNW did not
address any cost savings or synergies that offset the acquisition costs. This is incorrect. As part
of its submissions in the case, CNW provided a proposed “Business and Operating Plan™ for its
post-acquisition operations. As part of this plan, CNW anticipated cost reductions of $54 million
in 1990 from reductions in overhead costs and the elimination of the bonus program for senior
management.”® In addition to these cost savings. CNW anticipated annual cost savings, by full
implementation in 1992. of $48 million as well as an additional cash benefit from the sale of land
and rolling stock of $60 million.* Stated differently, Blackstone's acquisition of CNW was
intended to have substantial financial benefit to CNW.

BNSF's argument regarding the Blackstone acquisition of CNW also ignores the fact that
the transaction resulted in little, if any. acquisition premium that would have impacted variable
cost calculations. In its 1989 R-1, CNW stated;

[The acquisition was] accounted for using the
purchase method of accounting. The excess of the
purchase price over the net book value of CNW was
approximately $4035 million and in accordance with
gencrally accepted accounting principles, such excess
has been allocated to the Company’s asscts and
liabilitics based upon information currently available
with respect to their fair values.'
The fact is that end of year net investment in road property and equipment increased by

$90 million (or 8 percent) between 1988 and 1989.* Then. in 1990, the end of vear net

investment decreased 1o the 1988 levels.

" See 5 ICC 2d, 1034

" See 5 1CC 2d 1035.

$201 million was allocated to a non-Class 1 carrier, the Western Railroad Properties Inc.

12 Association of American Railroads, “Analysis of Class [ Statistics,” Line 111. 1988 equaled $1.095 billion and
1989 cqualed $1.185 billion.
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Annual depreciation, which was impacted by the revaluation of the assets, did increase
from $41.4 million in 1988 to $44.7 million in 1989. an increase of 8 percent.** However. by
1991. the annual depreciation had decreased to $43.4 million, $1.3 million less than the 1989
levels.

Based on the changes in net investment and depreciation that occurred after the
Blackstone acquisition, it is clear that CNW’s URCS costs would not have been impacted in any
substantial way. In fact, the anticipated cost savings, which by 1992 would equal over $100
million, were estimated to exceed any premium duc to the Blackstone acquisition of CNW.

B. OTHER REGULATORY

AGENCIES EXCLUDE
ASSET WRITE-UPS

The ICC and STB have previously allowed railroads to include the writc-up in asset
values from acquisitions and mergers in the railroads’ regulatory rate bases on the premise that
the cost of these increases would be oft-set by cost saving synergies. As noted in a recent joint
study performed by the United States Department of Agriculture (“USDA™) and the United
States Department of Transportation (“USDOT™), the ICC and STB are the only regulatory
agencies to allow asset write-ups as part of mergers and acquisitions to be included in a
company’s ratc base. ™

The Federal Energy Regulatory Commission (“FERC™) will only allow the inclusion of
purchase premiums over book value where significant costs savings from the transaction will
occur to offset the increasc in the rate base. Where these savings are not expected to be gained,

FERC disallows the premium pass through. For example, when the Michigan Electric

** Association of American Railroads, “Analysis of Class [ Statistics.” Line 172 + Line 180 + Linc 188 + Line 196.
* See “Study of Rural Transportation Issues.” United States Department of Agriculture and United States
Department of ‘I ransportation, April 2010 at page 263,



-33-

Transmission Company purchased transmission assets, FERC ordered that the difference
between the net book value of the Transmission Assets and the purchase price of the
Transmission Assets be recorded 1o a non-ratc basc account acquisition adjustment and
amortized to a non-recoverable expense account over the remaining life of the underlying assets
acquired.” Consistent with this approach, FERC also held that the Missouri Pipeline Company,
LLC. ("MoGAS") had fairly instituted its rates by not including premiums to be passed onto the
ratepayers.*

It is also common practice for Public Utility Commissions ("PUC™) nationwide to
disallow acquisition premiums to be included in the rate making process. For example, the
California PUC stated that in the case of California water companies, |“a]s part of this
proceeding. the ratepayers of Suburban shall not incur financial obligations due to any premium
paid by the purchasing Applicants for the acquisition of SouthWest or Suburban.”* Similarly,
the Pennsylvania PUC stated that “the recording of any amount for such acquisition premium on
Columbia's books of account shall have no effect on the ratemaking trecatment of such amount in
future rate proceedings.” 8
These actions are consistent with the regulatory agencies responsibilitics to balance the

needs of the ratepayers with those of other parties, including investors. Where the inclusion of

*3 Tederal Energy Regulatory Commission, Michigan Llectric Transmission Company, LLC, Application for the
Approval of Acquisition of Transmission Assect Pursuant to Section 203 of the Federal Power Act,
http:/selibrary.ferc.gov/idmws/scarch/results.asp.

*® Federal Energy Regulatory Commission, Michigan Llectric Transmission Company Reply Brief of Mogas
Pipeline. LLC., hitp://elibrary.ferc.gov/idmws/search/results.asp.

7 California Public Utilities Commission . Joint Application of Suburban Water Systems (L339W), SouthWest
Water Company, SW Merger Acquisition Corp., IIF Subway Investment LP, and USA Water Services, LLC for
Commission Authorization of a Transfer of Indirect Control of Suburban Water Systems, A.10-04-009, (Filed
April 6, 2010), http://docs.cpuc.ca.gov/cfile’MOTION/120728.pdf.

1 Pennsy lvania Public Utility Commission, In the Matter of the Application of Columbia Gas of Pennsylvania. Inc.
for a Certificatc of Public Convenience  Evidencing Approval under Section 1102(a)(3) of the Public Utility
Codec of the Transfer from Columbia Energy Group to NiSource Inc. Or New NiSource Inc., by Merger, of the
Title to and Possession and Usc of All Property of Columbia Gas of Pennsylvania, Inc.. Junc 28, 2000,
www.puc.state.pa.us/pedocsi 264243 .doc.


http://eIibrar%3e'.fcrc.gov/idmws/search/results.asp
http://www.puc.state.pa.us'pcdocs.'264243.doc
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the premium paid above book value will disproportionately fall upon the ratepayers, FERC and
statc PUC"'s have limited the ability of the purchasing companies to pass on these costs.
C. THE STB HAS THE

ABILITY TO EXCLUDE
THE PREMIUM

The STB has the authority to modify railroad financial reporting and URCS costs for
ratemaking purposes and should exercise this authority in this instance. Unlike prior railroad
mergers, Berkshire and BNSF have not forecasted any synergies from the acquisition, and have
clearly indicated they expected no changes to the railroad’s operations. The STB should exercise
its discrction and authority as do other regulatory agencies to protect ratepaycrs when they will
not benefit from the acquisition. It is fundamentally unfair to have rates go up and jurisdictions

lessoned due solely to change in ownership.

1. The STB Has The Authority To Adjust URCS Variable Costs

The STB has the statutory right to adjust its URCS variable cost calculations to remove
the impact of the BNSF purchase premium brought about by the Berkshire acquisition. 49
U.S.C. § 10707 addresses the calculation of markct dominance in rail rate procecdings, and says

in pertinent part:

For purposes of this section, variable costs for a rail carrier
shall be determined only by using such carrier’s unadjusted
costs. calculated using the Uniform Rail Costing System
cost finding methodology (or an alternative methodology
adopted by the Board in licu thereof) and indexed quarterly
to account for current wage and price levels in the region

in which the carrier operates, with adjustments specified by
the Board.*

* See 49 U.S.C. § 10707(d)( 1 ) B).



-35-

The federal statute provides the STB the authority to make “adjustments specified by the Board.”

Prior to its decisions in Major Issues and Simplified Standards, partics participating in
rate proccedings before the STB made numerous adjustments to URCS variable costs. Parties
made thesc adjustments for numecrous reasons, including to refine train and operations statistics
and to adjust accounting figures. After its Major Issues and Simplified Standard decisions came
into effcct, the STB eliminated nearly all adjustments to URCS variable costs in rate
proceedings. However, the STB makes adjustments in some limited situations.

While the STB calls for the use of the unadjusted URCS Phase 111 variable costs in nearly
all aspects of SAC cases, the STB makes adjustments to remove intcrchange costs when
calculating Average Total Cost (“*ATC™) divisions on cross-over traffic moving over the stand-
alone railroad ("SARR™). The STB removes the interchange costs from its URCS calculations
since it belicves that in a full-SAC analysis, thcre would be no interchange between the
hypothetical SARR and the incumbent carrier.”® To adjust for what the STB called “phantom
interchanges,” the STB requires the parties to calculate the unadjusted URCS Phase 111 variable
costs for the on-SARR and of-SARR portions of thc movements, and to subtract the URCS
system-average interchange costs. It is clear that the STB has the authority and the willingness to
make adjustments to URCS variable costs.

2. Adjustments To BNSF’s Financial Statements and URCS Are
Compatible With Railroad Accounting Principles

The STB indicated in The Conrail Acquisition decision that the use of the Acquisition
Accounting approach conformed with the RAPB’s rccommendation of using acquisition costs

instead of book costs.”’ While the RAPB generally recommended the use of GAAP costs for

% Sec I1'F 4'Busin September 2007 decision at page 12
*' See Conrail Acquisition decision at page 262.
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business combinations, it also indicated that the ICC, and now STB. could determine that GAAP
did not produce meaningful regulatory results in certain situations. The STB considered several
of these arguments in CSXT/NS's acquisition of Conrail but decided that the Acquisition
Accounting approach was still appropriate since any costs incrcases that passed through to
URCS would be mitigated by cost saving synergies that were expected to flow through the
system.

Much has changed since the STB’s Conrail Acquisition decision. As discussed in great
detail above. Berkshire's acquisition of BNSF is diffcrent than the Conrail acquisition and other
mergers as no significant synergics are expected to accrue. Just as importantly, the STB has now
commingled its once separate cost and ratemaking functions so that the STB's costing practices
have a dircct impact on rate prescriptions beyond the determination of the jurisdictional
threshold. These changes dictate that the STB must reconsider the impact the full application of
Purchase Approach of accounting and push down accounting has on shippers.

a. Railroad Accounting Principles Allow For Deviation From GAAP

Railroad accounting principles generally call for the usc of GAAP when developing
railroad financial statements. This extends to the use of Purchase Accounting wherein thc RAPB
believed that this methodology better reflected economically accurate costs.”> RAPB recognized.
however. that GAAP did not always provide meaningful regulatory results. Because of this.

RAPB allowed the ICC, and now the STB, the flexibility to deviate from GAAP when necded to

** Sce Railroad Accounting Principles Final Report. September 1, 1987, Volume 2 (*RAPB — Volume 2") at page
45. The RAPB also discussed the appropriateness of using the Pooling of Interests accounting approach when
applicable. The Pooling of Interest approach accounted for business combinations as an exchange in equity
securities by the combing companies, with the recorded assets and liabilities of the combining companies carried
forward at their previously recorded amounts. The Code of Federal Regulations still allows railroad companies
to account for business combinations using the Pooling of Interest approach (See 49 CFR 1201 2-15), but GAAP
no longer allows companies to use the approach.
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met its regulatory responsibilities.” We believe Berkshire's acquisition of the BNSF is one of
the exceptions when the STB should exercise its discretion to use a valuation approach other
than GAAP.

i. Railroad Values Are Greatly Influenced by Regulation

RAPB recognized that most public utility commissions use predecessor costs, or the costs
before the allocation of the purchase premium, rather than acquisition costs to preclude upward
or downward manipulation of asset valuecs.> RAPB believed that such actions would only be
necessary in the railroad industry if the market value of the railroad firms were established
“predominantly” through regulatory policy. To assess whether a company’s value was
determined by regulatory policy, RAPB refercnced two standards that partics could use to test
the impact of regulatory policy on values. One standard looked at whether a material portion of
the regulated company’s rates are influenced by what regulators allow. In the alternative. the
sccond standard reviewed whether the value of the regulated cnterprise could be driven to
depressed levels by improper regulation.

We believe that the value of today’s railroads is greatly dependent upon regulatory issues.
Support for this position comes from the railroads themselves. The first standard calls for
assessing whether market value is detcrmined by regulatory policy by determining if a “material™
portion of the regulated company’s rates are influenced by what the regulators allow. In other
words, are regulated rates a material portion of a railroad"s business?

RAPB provides no definition of “material™. Assuming that material can be defined as
significantly impacting railroad rcvenue and earnings, then regulated rates arc a material portion

of current railroad businesses. This point is supported by the railroads themselves in addressing

3

Sec RAPB — Volume 2 at page 46.
o,
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how adverse regulations and maximum rate decisions can deeply impact railroad revenues and

carnings. BNSF's John Lanigan stated in testimony before the STB in Ex Parte No. 658:

When | speak of rate regulation, | refer in particular to coal
rate cases, several of which involving BNSF are still
pending before the Board. Because of the huge amounts at
stake in individual cases, there is a real danger that an
over-zealous or inappropriate application of maximum rate
standards could impair our prospects of attaining revenue
adequacy....The Boards maximum rate authority should
not be used to prevent BNSF the revenucs needed to
maintain and expand the railroad nctwork .*®

If we take Mr. Lanigan’s statement at face valuc, regulated coal traffic has a great impact
on BNSF's ability to attain revenue adequacy, 1o maintain its current operations and to expand its
network. This position strongly supports the idea that regulated traffic materially impacts
BNSF's value.

If the amount of traffic covered by regulation is sufficient to impact a railroad’s
operations, maintenance and network investment, it must be of sufficient magnitude to be
considered a “‘material™ portion of a company’s revenue base, and therefore, an impact on market
valuc. The AAR supports the materiality of regulated rail rates. In a recent position paper, AAR
stated:

New heavy-handed regulation would send railroads back
down the wrong track — away from financial stability. It
would force railroads to lower their rates to certain favored
shippers to below-market levels at the expense of other

shippers, rail employees and the public at large. Several
billion dollars in rail revenue could be lost each year .”’

% Ex Parte No. 658, The 25" Aniversary of the Staggers Rail Act of 1980 4 Review and Look Ahead ("Ix Parte
6387).

* Statement of John P. Lanigan in £x Parte 658. at pages 23-24.

¥ See “Rail Earnings Tuday Pay For Capacity and Service Improvements For Tomorrow,” AAR, April 2011,
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According to the AAR, regulated railroad traffic runs into the billions of dollars per year.
Obviously regulated traffic materially impacts the railroads.

The second test of regulatory policies impacting values is also met by the current
railroads. RAPB stated that regulatory policy has a material impact on railroad value if the
regulated enterprise’s value could be driven down by improper regulations. Railroad industry
exccutives have stated numerous times that improper cconomic regulation would materially
impact their railroad company’s ability to incrcase revenues and returns, both of which are
directly linked to railroad value. As summarized by James R. Young, President and Chief
Operating Officer of UP:

Government economic regulation directly afTects railroad
returns. As a result. it will directly affect the extent of
investment by the railroad industry and directly influence
or constrain the size of the future rail system....Regulation
and policies that investors view as undermining adequate
returns will reducc or limit the investments investors are
willing to make.*®

A company’s market value is dependent upon the return it brings to its shareholders.
Companies that have lower returns by definition are less valuable than companics with higher
returns. As the STB has noted in its cost of capital proceedings, the value of a company’s
common equity is equal to the discounted value of its future cashflow available to investors.”

As UP’s Mr. Young indicates, current government economic regulations can impact the stream
of returns available to investors and will thereby impact the market value of the railroads.

The simple fact is that railroad exccutives have testified before the STB that improper

regulation imposed on the railroads could depress railroad values. RAPB believed such

¥ Statement of James R. Young in Ex Parte 638.

* See STB decision in Ex Parte No. 664 (Sub No. 1), Use of a AMulti-Stage Discounted Cash Flow Model in
Determimng the Ratlroad Industry's Cost of Capital, served January 28, 2009 at page 5, “The cost of cquity in a
DCF model is the discount rate that equates a firm's market value to the present value of the stream of cash flows
that could aftect investors.™
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influence was a clear indication that railroad market value is cstablished by regulatory policy,
and as such. mcets one of the standards the RAPB viewed as a reason to use measures other than
GAAP in certain situations.

ii. The STB Has Comingled Its Ratcmaking and Costing Authorities

RAPB also discounted the use of historic costs because it believed at the time that
concerns about circularity betwcen rates and acquisition costs were unfounded.®® The RAPB
indicated that for circularity issucs to be pertinent, the regulated enterprises must possess
sufficient market power that rates are materially aftected by what the regulator allows. In
addition. the ICC, or now the STB, would have to use GAAP costs directly in ratemaking.

The railroads have indicatcd that their ratcs are materially affected by the STB's actions
as indicated above. The second factor that comes into play to complete RAPB’s circularity
arguments is whether or not the STB uses GAAP costs directly in its ratemaking authority. With
the STB's adoption of Major Issues and Simplified Standards, the answer to this inquiry is “yes”.

The STB stated that it chose to adopt the MMM approach to rate prescriptions in SAC
cases becausc expressing SAC rates as R/VC ratios is a relatively simple calculation using URCS
variable costs:

Moreover, expressing the SAC rate as maximum R/VC
ratio is a relatively simple task. using unadjusted URCS to
cost each movement...."'

For the same reasons sct forth in Major Issues, the STB chose to usec the MMM approach
1o establish prescribed rates under its Simplified-SAC maximum rate procedures.®” Like the

MMM approach used in SAC and Simplified-SAC procedures, the STB's Three-Benchmark

® Sce RAPB — Volume 2 at pages 46 - 47.
' See Afajor Issues at pages 14 - 15.
* Sce Simplified Standards at pages 64 - 65.

o c
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approach also prescribes maximum R/VC ratios using URCS variable costs instead of
prescribing a set rate per unit.”® The STB uses unadjusted URCS variable costs, to sct prescribed
rates under all of its maximum rate procedures currcntly in use.

As we demonstrated above, the STB's URCS relies directly upon the financial and
operating characteristics included in the railroads’ Annual Reports Form R-1 developed under
GAAP. Operating costs and investment costs which the railroads prepare under GAAP fced
directly into the STB's URCS formulas, which the STB then utilizes to prescribe rates for
shippers in maximum reasonable rate cases. There is an undeniable direct link between the
STB's ratemaking and GAAP. This leads to the circularity in rates and acquisition costs the
RAPB thought did not exist at the time it published the Railroad Accounting Principles, but now
clearly exists.

D. INCLUSION OF THE
PREMIUM IS
INCONSISTENT WITH SAC CASES

Afier the STB issucd its WFA/Basin February 2009 decision, WFA/Basin filed a petition
for reconsideration secking to address scveral issues including the appropriate variable costs to
usc in developing the quarterly or annual prescribed rates. WFA/Basin asserted that the STB
must use the same variablc costs used in the SAC MMM model to develop the prescribed rates.
Doing otherwise would lead to a disconnect between the SAC assumptions and the SAC rates
and could lead to a windfall for BNSF.

The STB ruled against WFA/Basin's reconsideration petition in its July 2009 decision.**

The STB stated that it rejected WFA/Basin's position because the STB specifically choose to

* See Simplified Standards at pages 16 - 21.
™ See STB Docket No 42088 (Sub-No. 1), Western Fuels .Issociation Inc . und Bavin Electric Power € ‘ooperative
v BNSF Ratlway Company, served July 23, 2009 (“H°FA4 Basin July 2009} decision at pages 7 to 9.
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prescribe R/VC ratios instead of rates per unit to allow for self-adjustments as operating cost

changes:
Thus. there is a need for flexibility in rate prescriptions so
that they can be self-adjusting as operating expenses
change, while continuing to provide a reasonable constraint
on the pricing of the railroad. We belicve this approach of
setting the maximum R/VC ratios based on the best
forecast of record — but then letting the actual maximum
lawful rates adjust with changes in actual operating
expenses — provides the appropriate balance of competing
concerns.

The STB’s clear intent in stipulating the use of “self-adjusting™ maximum rates was to
insure that changes in the incumbent railroad’s operating costs would be included in future rate
levels. If the STB is going to be consistent in its ruling, it must exclude the purchase premium
because the purchase will have no impact on the BNSF’s operations and operating costs. BNSF
management has repeatedly indicated that the Berkshire acquisition was a pure financial
transaction, and no changes in BNSF operations would occur as part of the purchase. The change
in the BNSF's URCS variable costs has nothing to do with changing operating conditions or
changes in previous forecasts, but instcad is entirely due to a change in ownership interests.

The STB stated that prescribing a R/VC ratio instead of a fixced rate provides flexibility
so that rates reflect changes in operating costs, yet constrain railroad pricing. In this instance
though, there has been no change in operations, yet WFA/Basin’s rate will increase. Instead of
constraining rates, inclusion of the premium forces WFA/Basin to pay morc simply because

Berkshire paid a premium for BNSF. Such an outcome is inconsistent with basic SAC principles.

The ICC determined in Coal Guidelines® that a shipper should not bear the costs of any

% See W/F:A:Basin July 2009 decision at page 8.
% px Parte No 347 (Sub-No 1), Coal Rate Grudelines. Natiomvide, 1 1CC 2d (520) (“Coal Guidelines™),
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facilitics or services from which it derives no benefit.*” As we have discussed extensively
throughout this VS, BNSF clearly has not changed its operations because of the Berkshire
acquisition. and BNSF itself has indicated no changes arc cxpected. The premium paid by
Berkshire for BNSF provides no benefits for the railroad’s shippers. Therefore, the premium paid

must be disregarded when considering rates under the SAC constraint.

" See Coul Guudelnes at page 523.
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STATEMENT OF QUALIFICATIONS

My name is Thomas D. Crowley. | am an economist and President of the economic
consulting firm of L. E. Peabody & Associates. Inc. The firm's offices are located at 1501 Duke
Street. Suite 200, Alexandria, Virginia 22314, 760 E. Pusch View Lane, Suitc 150. Tucson,

Arizona 85737. and 21 Founders Way. Queensbury. New York 12804,

[ am a graduate of the University of Mainc from which I obtained a Bachelor of Science
degree in Economics. 1 have also taken graduate courses in transportation at George Washington
University in Washington. D.C. | spent three years in the United States Army and since

February 1971 have been employed by L. E. Peabody & Associates, Inc.

1 am a member of the American Economic Association. the Transportation Research Forum.

and the American Railway Engincering and Maintenance-of-Way Association.

The firm of L. L. Peabody & Associates. Inc. specializes in analyzing matters related to the
rail transportation of all commodities. As a result of my extensive economic consulting practice
since 1971 and my participation in maximum-rate. rail merger, scrvice disputes and rule-making
proceedings before various government and private governing bodies, I have become thoroughly
familiar with the rail carriers that move coal over the major coal routes in the United States. This
familiarity extends to subjects of railroad service, costs and profitability. cost of capital. railroad
capacity. railroad traffic prioritization and the structure and operation of the various contracts

and tariffs that historically have governcd the movement of traffic by rail.
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As an economic consultant, 1 have organized and directed economic studics and prepared
reports for railroads. freight forwarders and other carriers, for shippers. for associations and for
state governments and other public bodies dealing with transportation and rclated economic
problems. [Examples of studies 1 have participated in include organizing and directing traffic,
operational and cost analyses in connection with multiple car movements, unit train operations
for coal and other commoditics, freight forwarder facilities, TOFC/COFC rail facilitics. divisions
of through rail rates, operating commuter passenger service, and other studies dealing with
markets and the transportation by different modes of various commodities from both eastern and
western origins to various destinations in the United States. The nature of these studies cnabled
me to become familiar with the operating practices and accounting procedures utilized by

railroads in the normal course of business.

Additionally, 1 have inspected and studied both railroad terminal and line-haul facilities used
in handling various commoditics, including unit train coal movements from coal mine origins in
the Powder River Basin and in Colorado to various utility destinations in the eastern. mid-
western and western portions of the United States and from the Castern coal fields to various
destinations in the Mid-Atlantic, northeastern, southeastern and mid-western portions of the
United States. These operational reviews and studies were used as a basis for the determination
of the traffic and operating characteristics for specific movements of numerous commodities

handled by rail.
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I have frequently been called upon to develop and coordinate economic and
operational studies relative to the rail transportation of various commodities. My
responsibilitics in these undertakings included the analyses of rail routes. rail operations
and an assessment of the relative efficiency and costs of railroad operations over those
routes. | have also analyzed and made recommendations regarding the acquisition of
railcars according to the specific necds of various shippers. The results of these analyses
have been employed in order to assist shippers in the development and negotiation of rail

transportation contracts which optimize operational efficiency and cost effectivencss.

| have developed property and business valuations of privately held freight and
passenger railroads for use in regulatory, litigation and commercial settings. These
valuation assignments required me to develop company and/or industry specific costs of
debt, preferred equity and common equity, as well as target and actual capital structures. |
am also well acquainted with and have uscd the commonly accepted models for
determining a company's cost of common equity, including the Discounted Cash Flow
Model ("DCF"), Capital Asset Pricing Model ("CAPM"). and the Farma-French Three

Factor Model.

Moreover, | have developed numerous variable cost calculations utilizing the various
formulas employed by the Interstatc Commerce Commission (“ICC™) and the Surface

Transportation Board (“STB™) for the development of variable costs for common carriers.
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with particular emphasis on the basis and usc of the Uniform Railroad Costing System
("URCS™) and its predecessor, Rail Form A. 1 have utilized URCS/Rail form A costing
principles since the beginning of my career with L. E. Pcabody & Associates Inc. in

1971.

| have frequently presented both oral and written testimony before the ICC, STB,
Federal Energy Regulatory Commission, Railroad Accounting Principles Board, Postal
Rate Commission and numecrous state regulatory commissions. federal courts and state
courts. This testimony was generally related to the development of variable cost of
service calculations. rail traffic and opcrating patterns, fuel supply economics, contract
interpretations, economic principles concerning the maximum level of rates,
implementation of maximum rate principles, and calculation of reparations or damages,
including interest. | presented testimony before the Congress of the United States.
Committee on Transportation and Infrastructure on the status of rail competition in the
western United States. | have also presented expert testimony in a number of court and
arbitration proceedings concerning the level of rates, ratc adjustment procedurcs. service.
capacity, costing. rail operating procedures and other economic components of specific

contracts.

Since the implementation of the Staggers Rail Act of 1980, which clarified that rail

carriers could enter into transportation contracts with shippers, I have been actively
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involved in negotiating transportation contracts on behalf of shippers. Specifically, |
have advised shippers concerning transportation rates based on market conditions and

carrier competition, movement specific service commitments, specific cost-based rate
adjustment provisions, contract reopeners that rccognize changes in productivity and

cost-based ancillary charges.

I have been actively engaged in negotiating coal supply contracts for various users
throughout the United States. In addition, 1 havc analyzed the economic impact of
buying out. brokering, and modifying cxisting coal supply agreements. My coal supply
assignments have encompassed analyzing alternative coals to determine the impact on the
delivered price of operating and maintenance costs, unloading costs. shrinkage factor and

by-product savings.

I have developed different cconomic analyses regarding rail transportation matters
for over sixty (60) electric utility companics located in all parts of the United States. and
for major associations, including American Paper Institute, American Petrolcum Institute.
Chemical Manufacturers Association, Coal Exporters Association. Edison Electric
Institute, Mail Order Association of America, National Coal Association, National
Industrial Transportation League, North America Freight Car Association, the Fertilizer
Institutc and Western Coal Traffic League. In addition. I have assisted numerous
government agencies, major industrics and major railroad companies in solving various

transportation-related problems.
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In the two Western rail mergers that resulted in the creation of the present BNSF
Railway Company and Union Pacific Railroad Company and in the acquisition of Conrail
by Norfolk Southern Railway Company and CSX Transportation, Inc., | reviewed the
railroads’ applications including their supporting traffic, cost and operating data and
provided detailed evidence supporting requests for conditions designed to maintain the
competitive rail environment that existed before the proposed mergers and acquisition.
In these proceedings. | represented shipper interests, including plastic. chemical, coal.

paper and steel shippers.

I have participated in various proceedings involved with the division of through

rail rates. For example, I participated in 1CC Docket No. 35585, Adkron, Canton &

Youngstown Railroad Company, et al. v. Aberdeen and Rockfish Railrvad Company.,

al. which was a complaint filed by the northern and mid-western rail lines to change the
primary north-south divisions. | was personally involved in all traffic. opcrating and cost
aspects of this proceeding on behalf of the northern and mid-western rail lines. | was the
lead witness on behalf of the Long Island Rail Road in ICC Docket No. 36874, Notice of

Intent 1o File Division Complaint by the Long Island Rail Road Company.
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My name is Daniel L. Fapp. | am Vice President of the economic consulting firm of L.
E. Peabody & Associates, Inc. The firm's offices are located at 1501 Duke Street, Suite 200.
Alexandria, VA 22314; 760 E. Pusch View Lane, Suite 150, Tucson. Arizona 85737; and 21
Founders Way, Queensbury. New York 85737.

I reccived a Bachelor of Science degree in Business Administration with an option in
Marketing (cum laude) from the California State University, Northridge in 1987. and a Master of
Business Administration degree from the University of Arizona’s Eller College of Management
in 1993, specializing in finance and operations management. | am also 2 member of Beta Gamma
Sigma., the national honor society for collegiate schools of business.

| have been employed by L. E. Pcabody & Associates, Inc. since December 1997. Prior
to joining L. E. Pcabody & Associates, Inc., | was ecmployed by BHP Copper Inc. in the role of
Transportation Manager - Finance and Administration, and where 1 also served as an officer and
treasurer of the threc BHP Copper Inc. subsidiary railroads. The San Manual Arizona Railroad.
the Magma Arizona Railroad (also known as the BHP Arizona Railroad) and the BHP Nevada
Railroad. 1 have also held operations management positions with Arizona Lithographers in
Tucson, AZ and MCA-Universal Studios in Universal City, CA.

While at BHP Copper Inc., 1 was responsible for all financial and administrative
functions of the company’s transportation group. I also dirccted the BHP Copper Inc. subsidiary
railroads” cost and revenue accounting staff. and managed the San Manuel Arizona Railroad’s
and BHIP Arizona Railroad’s dispatchers and the railroad dispatching functions. 1 scrved on the
company’s Commercial and Transportation Management Team and the company’s Railroad

Acquisition Team where [ was responsible for evaluating the acquisition of new railroads,
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including developing financial and economic assessment models. While with MCA-Universal
Studios. | held several opcrations management positions, including Tour Operations Manager,
where my duties included vehicle routing and scheduling, personnel scheduling, forccasting
facilities utilization. and designing and performing queuing analyses.

As part of my work for L. E. Peabody & Associates, Inc., | have performed and directed
numerous projects and analyses undertaken on behalf of utility companics. short line railroads.
bulk shippers, and industry and trade associations. Examples of studies which | have
participated in organizing and directing include, traffic, operational and cost analyses in
connection with the rail movement of coal, metallic ores, pulp and paper products, and other
commodities. | have also analyzed multiple car movements, unit train operations, divisions of
through rail rates and switching operations throughout the United States. The nature of thesc
studies cnabled me to become familiar with the operating procedures utilized by railroads in the
normal course of business.

Since 1997, | have participated in the development of cost of service analyses for the
movement of coal over the major castern and western coal-hauling railroads. | have conducted
on-site studies of switching, detention and line-haul activities relating to the handling of coal. |
have also participated in and managed several projects assisting short-line railroads. In these
cngagements, | assisted short-line railroads in their negotiations with connecting Class I carriers,
performed railroad property and busincss evaluations, and worked on rail line abandonment
projects.

| have been frequently called upon to perform financial analyses and assessments of

Class I, Class II and Class 1l railroad companies. | have determined the Going Concern Value
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of privately held freight and passenger railroads, including developing company specific costs of
debt and cquity for use in discounting future company cash flows. My consulting assignments
regularly involve working with and determining various facets of railroad financial issucs,
including cost of capital dcterminations. In these assignments, | have calculated railroad capital
structures, market values, cost of railroad debt, cost of preferred railroad equity and common
railroad cquity. [ am also well acquainted with and have used financial industry accepted models
for determining a firm's cost of equity, including Discounted Cash Flow Model ("DCF") models,
Capital Asset Pricing Modcl ("CAPM"), Farma-French Three Factor Model and Arbitrage
Pricing Models. Based on these assignments. | have frequently spoken and provided guest
lectures on developing divisional, corporate and industry costs of equity to undergraduate and
graduate level classes.

In my tenure with L. E. Pecabody & Associates, Inc., I have presented stand-alonc cost
evidence in numerous proceedings before the STB, and presented evidence in several STB Ex
Parte proceedings, including proccedings addressing railroad fuel surcharges and railroad
industry cost of capital. In addition, my reports on railroad valuations have been used as

evidence beforc the Nevada State Tax Commission.
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Estimated Number of BNSF Shipments That Will Move Below The Jurisdictional Threshold

ltem Source
(1 (2)
. 2010 BNSF Carloads/Intermodal Units BNST Weckly Units Report for 17111
Percentage of 2008 Carload Wayhill Sample Tons With
R/VC Between 180 and 300 Percent 1/
Number of BNSF Carloads affected by R/VC between 180
and 300 Percent line I x Line 2
Percentage Increments Between 300 and 180 Percent Subtract 200 from 180

Carloads for each percentage point hased on equal
distribution lLine 2/ Line 4

Estimated Percentage Decline In Vanable Costs at the
Jurisdictional Threshold Level Due 1o Berkshire Acquisition

Premium 2
Percentage Points Impacted hy Increased Variable Costs 3
BNSF Carloads affected by Berkshire Premium Line 5 x Line 7

2y

¢ "An Update To The Study OF Competition In The U.S. Freight Railroad Industry -- Final Report,”

Lauritis R. Christensen Associates, Inc.. January 2010, page 5-19.
Approximated based on change in costs for hypothetical movements.
180°% increased by ratio of 1.04 equals 187%. or an increase of 7 percentage points.

Statistic

(3)

9,143,043

2,102,900

120

122,669
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Summary Of Variable Cost and Jurisdictional

Threshold Rates For Sample Movements
(1,000 Mile Coal Move)

Item
h

Movement Parameters

. Railroad
. Miles
. Shipment Ty pe

. Cars per Train

. Car Type

. Car Ownership

. Tons per Car
. STCC - Commodity
Movement I'ype

Yariable Costs
. Phase 111 Cost Basc Year 2010 1/

. Index 10 3Q 2011 2/
Phase 11 Costs 3Q 2011 ¥/
. Jurisdictional I'hreshold 4

. Impact of Premium

of the BNSF acquisition.

As Reported
(2)
BNSI
1,000
Local
110
Gen. Sve. Gondola
Private
120
Coal

Unit 1 rain

$11.78
1.097
$12.92

$23.26

Adjusted to
Exclude

Acquisition Premium
(3)

BNSF
1.000
Local
110
Gen. Sve. Gondola
Private
120
Coal

Unit Train

/ 2010 BNSF URCS Phase I costs unadjusted and adjusted for the impacts

2/ STB URCS Index unadjusted and adjusted for the impacts of the BNSI acquisition.
3/ Line 10 x Line I1.

4

/ Line 12 x 180%.

5/ Column (2), Line 13 - Column (3), Line 13.
6/ Column (2). Line 13 - Column (4). Line 13.

Exhibit No. 4
Page 1 of 2

Adjusted to Exclude
Acquisition Premium
Including Impact
On 2010 COC
)

BNSF
1.000
Local
110
Gen. Sve. Gondola
Private
120

Coul

Unit Train

SI11.23
1.107

$12.43

$22.37

$0.88 6/
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Summary Of Variable Cost and Jurisdictional
Threshold Rates For Sample Movements
(1,200 Mile Grain Move)

Item
(n

Movement Parameters

. Railroad

. Miles

. Shipment Ty pe
. Cars per rain

. Car Type

Car Ownership

. Tons per Car
. STCC - Commudity

. Movement Type

Variable Costs

As Reported

100
Covered Hopper
Railroud
105
Grain

Unit Train

Adjusted to
Exclude

Acquisition Premium
(3)

BNSF
1,200
Local

100

Covered Hopper
Railroad

105

Grain

Unit Irain

$17.58

1.105
$19.43
$34.97

$0.40 §/

10. Phase I11 Cost Base Year 2010 1/ $17.90

11. Index to 3Q 2011 2/ 1.097

12. Phase 111 Costs 3Q 2011 3/ $19.65

13. Jurisdictional Threshold 4/ $35.37

14, Impact of Premium -

1/ 2010 BNSI URCS Phase T11 costs unadjusted and adjusted for the impacts
of the BNST ucquisition,

2/ S1B URCS Index unadjusted and adjusted for the impacts of the BNST acquisition

3/ Line 10 x Line 11

4/ Line 12 x 180%.

5/ Column (2). Line 13 - Column (3). Line 13.

6/ Column (2). Line 13 - Column (4), Line 13.

Fxhibit No. 4
Page 2 of 2

Adjusted to Exclude
Acquisition Premium
Including Impact
On 2010 COC
(4)

BNSI
1.200
Local
100
Covered Hopper
Railroad
103
Grain

Unit Train

$17.31

1.107
$19.16
$34.49

$0.88 6/
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